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APPLICATION FOR LEAVE TO FILE,4MICTI^S CTIR/1,E BRIEF IN
SUPPORT OF WILF'REDO VELASOUEZ

L Introduction

It is beyond dispute that litigants in California have a constitutional

right to afair trial by impartíal jurors. Critical to the protection of this right

is voir dire-the process through which judges and attorneys question

prospéctive jurors at length to discover any potential bias or prejudice.

Trial judges in particular occupy a powerful position in this process

because they are viewed by prospective jurors as the central courtroom

authority figure and the unbiased source of the law. As a result,

prospective jurors are especially sensitive to a judge's comments during

voir dire. Indeed, California courts have already recognizedthat a judge's

improper comments during voir dire-no matter how well intentioned-can

so infect the jury selection process that reversal is warranted without regard

to whether the error may have been harmless.

'This case presents this Court with the unique and compelling

opportunity to extend this recognition to cases where, as here, the trial

judge unnecessarily reveals a litigant's immigration status during voir dire.

Anxiety associated with the issue of undocumented immigration has been

steadily growing in this country for the past decade; this trend is evident

across all segments of the population. In the courtroom setting, the

passionate responses inspired by immigration issues create a substantial
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danger of interfering with jurors' ability to perform their duty of engaging

in reasoned deliberation. Indeed, this danger is so great that courts across

the country-including in C aliforn ia-ar e increas ingly excluding evi dence

of a litigant's immigration status, even if arguably relevant to an issue in

the case, because it is simply too prejudicial to be heard by a jury.

A logical extension of such protection of the right to afair trial by

impartial jurors is to hold that a judge who informs prospective jurors

during voir dire about a litigant's immigration status, where that status

ultimately has no bearing on any issue in the case, commits prejudicial

effor per se. Such a holding would be entirely consistent with the already

widely recognized prejudicial effect of exposing jurors to such information,

as well as the equally recognized principle that a judge's comments during

jury selection can change the very course of a trial. This Court should so

hold, and reinforce the right of all litigants to have a verdict rendered by an

impartíal jury.

il. Interest of Amici

Amicus The Hastings Appellate Project ("HAP") is a pro bono

clinical program atthe University of California, Hastings College of the

Law providing access to justice for pro se litigants. Through HAP, with the

supervision of experienced appellate attorneys, third-year law students

represent low'income litigants in their civil appeals. Since the program's

inception in2009, the majority of clients represented by HAP have been

-2-



undocumented immigrants facing removal proceedings. Thus, HAP

furthers the strong public interest in resolving any issues that may impact

the rights of undocumented immigrants in the United States

Amicus People For the American \May is a nonpartisan, nonprofit

citizens' organization established to promote and protect civil and

constitutional rights. Founded in 1984 by a group of civic, religious, and

business leaders devoted to our nation's heritage of tolerance, pluralism,

and liberty, People For the American Way now has 900,000 members and

activists nationwide, including32l,772 in the State of California alone.

People For the American Way tracks and exposes the agenda of the far

right, particularly anti-immigrant groups who foment racial prejudice and

spread fear and bigotry aimed at undocumented immigrants, and is

dedicated to ensuring that everyone has the equal right to seek justice in a

court of law-the issue at the heart of this case.

Amicus American Civil Liberties Union ('.ACLU") of Southern

Califomia is a nonprofit, nonpartisan membership organization dedicated to

preserving and expanding the civil rights and liberties enshrined in the Bill

of Rights and civil rights law, including ensuring that all people have equal

access to justice and a fair trial

This brief reflects the opinions and arguments of The Hastings

Appellate Project, People For the American Wuy, the ACLU of Southern

California, and their respective counsel. No part of this brief was authored

-3-



by any party or any counsel for a party in the pending appeal. No party or

any counsel for aparty in the pending appeal made any monetary

contribution intended to fund the preparation or submission of this brief.

And no monetary contribution intended to fund the preparation and

submission of this brief was made by any person, entity, or party other than

amici, their members, or their counsel.

The Hastings Appellate Project, People For the American Way, and

the AÇLU of Southern California believe this brief will assist this Court by

offering a broader view of current attitudes towards undocumented

immigrants and providing a workable framework within which to decide

the primary issue in this case. The Hastings Appellate Project, People For

the American Way, and the ACLU of Southern California respectfully

request permission to file the attached brief in support of Appellant

Wilfredo Velasquez

Dated: June 18, 2014 THE HASTINGS APPELLATE PROJECT
200 McAllister Street
San Francisco, CA 94102

A. Watt
Attorneys for Amícus Curíae
THE HASTINGS APPELLATE PROJECT
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Datedl June 18,2014

Dated: June 18, 2014

PEOPLE FOR THE AMERICAN \MAY
1101 15th Street, NïV, Suite 600
\Mashington, DC 20005

/s/ oehorañ -C.íu

Deborah Liu
Attorneys for Amícus Curiae
PEOPLE FOR THE AMERICAN WAY

ACLU FOI.JNDATION OF SOUTHERN
CALIFORNIA
1313 West Eighth Street
Los Angeles, CA 90017

/s/ Jennífer ?asquareffa
Jennifer Pasquarella
Attorneys for Amicus Curiae
ACLU OF SOUTHERN CALIFORNIA
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AMICUS BRIEF'OF'THE HASTINGS APPELLATE
PROJECT" PEOPLE FOR THE AMERICAN \ilAY. AND ACLU OF

SOUTHERN CALIF'ORNIA

SUMMARY OF ARGUMENT

This case presents this Court with a unique opportunity to reinforce

every litigant's right to have a verdict rendered by an impartial iury-a

cornerstone of American jurisprudence. This case highlights both the

importance of voir dire in the protection of that right and the powerful role

that judges play in the jury selection process, as well as demonstrates the

highly divisive nature of issues surrounding the rights of undocumented

immigrants in our country. In the context of a civil personal injury case

where immigration status is ultimately not an issue, this Court should hold

that when a judge informs prospective jurors during voir dire that one of the

parties is an undocumented immigrant, such disclosure is prejudicial error

per se.

ARGUMENT

This Court Should Hold That in a Personal Injury Case Where
Immigration Status Is Not an Issue, a Trial Court Commits
Prejudicial Error Per Se by Informing Prospective Jurors That
One of the Parties Is an Undocumented Immigrant

This Court should reverse the judgment entered in favor of

Centrome, Inc. dba Advanced Biotech and hold that Mr. Velasquez is

entitled to a new trial. By informing prospective jurors that Mr. Velasquez

is an undocumented immigrant-afactthat ultimately did not become an

I.
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issue at trial-the trial judge irremediably tainted the jury selection process

and infringed upon Mr. Velasquez's fundamental right to an impartial juty.t

Such an error is prejudicial per se.

A. A Judge's Comments Can Have a Tremendous Impact on
Jurors, Particularly During Voir Dire-the Primary
Mechanism Through Which the Constitutionally
Guaranteed Right to a Fair and Impartial Jury Is
Protected

Article I, section 16, of the California Constitution declares that

"Trial by jury is an inviolate right and shall be secured to all . . . ."

Although section 16 of Article I does not explicitly guarantee trial by an

"impartial" jury, as does the Sixth Amendment to the federal Constitution,

courts have long recognized that the right is no less iinplicitly guaranteed

by our state's charter. (See, e.g., Lombardi v. Calíþrnia St. Ry. Co. (1899)

t24 Cal. 311,317 ["The right to unbiased and unprejudiced jurors is an

inseparable and inalienablepart of the right to atrial by jury guaranteed by

the constitution"].) Thus, in California, it is well settled that "alitigantin a

jury trial has a constitutional right to a fair trial by 12 ímpartial jurors."

(Tapía v. Barker (1984) 160 Ca1.4pp.3d761,765, emphasis added.)

t Like this State's Supreme Court did in one of its recent opinions, amicí in
this brief use the term "undocumented immigrant" to refsr to a'onon-United
States citizenwho is in the United States but who lacks the immigration
status required by federal law to be lawfully present in this country and
who has not been admitted on a temporary basis as a nonimmigrant." (See

In re Garcia (2014) 58 Cal.4th 440, 446, fn. 1.)
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To protect this important right, both the trial judge and counsel for

the parties question prospective jurors at length during jury selection to

ferret out any potential bias and prejudice. (See Code Civ. Proc., $ 222.5;

Cal. Rules of Court, rule 3.1540(b) & (c); see also Kelly v. Trans Globe

Travel Bureau, Inc. (1976) 60 Cal.App.3d 195, 203; People v. Mello (2002)

97 Cal.App.4th 51 1, 516.) This process-known as voir dire-is "critical

to assure that the . . . right to afair and impartial jury will be honored."2

(People v. Taylor (1992) 5 Cal.App .4th 1299, 1312.)

Although both the judge and the attorneys are allowed to question

prospective jurors during voir dire, the obligation to impanel animpartial

jury ultimately rests with the trial judge . (Taylor, supra,5 Cal.App .4th at p.

1313.) Thus, judges have "an increased responsibility to assure that the

process is meaningful and sufficient to its purpose of ferreting out bias and

prejudice on the part of prospective jurors." (Id. at p. 131a.) And where a

judge's actions or comments during voir dire frustrate this purpose, the

resulting error is prejudicialper se. (See Mello, supra,97 Cal.App.4thatp.

51e.)

2 Although many of the cases cited in this brief involved criminal
prosecutions, the reasoning of those cases relating to the right to an

impartial jury applies with equal force in the civil setting. (See Holley v. J
& S Sweeping Co. (1983) 143 Cal.App.3d 588, 592lrecognizingthat
although different interests arc at stake, and differing standards of proof and
adjudication apply, juries in both types of cases perform the same important
function of ultimate fact finders under the same state constitutional
guararitee, so the goal of achieving impartiality is served by extending the
same protections to civil litigants as criminal defendants].)

-8-



Mello is instructive. There, the defendant-an African-American

woman-was charged with various crimes relating to a gas station robbery

(97 Cal.App.4th at p. 513.) During voir dire, the trial judge-believing that

prospective jurors might hesitate to publicly admit racial bias towards the

defendant-instructed prospective jurors that if they harbored such bias,

they should lie about it and invent another excuse for their failure to serve

on the jury. Qd. at pp. 513-514.) When the jury retumed guilty verdicts,

Mello moved for a new trial on the ground that the judge's remarks during

voir dire constituted prejudicial error. (Id. at pp. 514-515.) The trial court

denied Mello's motion. (Id, atp. 515.)

The Court of Appeal reversed, holding that the judge's instructions

to prospective jurors to lie under oath about racial bias violated Mello's

right to a fair and impartial jury. (Mello, supra,97 Cal.App.4th at p. 519.)

The court explained that the instructions made it impossible for the parties

to know whether a fafu and impartial jury had been seated. (Id. atp. 517 .)

And although the judge's directive was well intentioned (if also misguided),

by inviting the jury pool to lie under oath, it ultimately frustrated the main

object of voir dire-to "'ferret[] out bias and prejudice on the part of

prospective jurors.' fCitation.]" (Id. at p. 518, quoting Taylor, supra, 5

Cal.App.4th at p. 1314.) The court further held that this error-which

"inevitably skewed the integrity of the entire voir dire process and

adversely affected the manner in which the jurors would evaluate the

-9 -



evidence"-was a "'defect affecting the framework within which the trial

proceeds' that is not subject to harmless error analysis. fCitations.f" (Id. at

p. 519, citing Arízona v. Fulminante (1991) 499 U.S. 279,309-310 and

People v. Flood(I99S) 18 Cal.4th 470, 500.) In other words, the error was

prejudicial per se. Thus, concluded the Court of Appeal, Mello was

entitled to a new trial. (Ibid.)

Implicit in Mello is the recognition that a judge's comments can

have a tremendous impact on jurors-whether they be prospective or seated.

As our nation's high court recognized long ago, "'[t]he influence of the trial

judge pn the jury is necessarily and properly of great weight,' [citation],

and jurors are ever watchful of the words that fall from him." (Bollenbach

v. United States (1946) 326 U.S. 607,612.) Jurors, who are called upon to

perform typically unfamiliar duties in strange surroundings, view trial

judges as both the central courtroom authority figure and the unbiased

source of the law. (People v. tI/haley (2007) 152 Cal.App.4th 968, 985

(concur opn. of McAdams, J.); see also People v. Bradford (2007) 154

Cal.App.4th 1390, 1415 ["[T]he trial judge's position in performing his role

and function before submission of the case is a powerful one and makes

him an imposing figure in the minds of the jurors"].) So "[t]he average

juror is very sensitive to any hint or suggestion by the judge . . . ."

(Bradþrd, supra,l54 Cal.App.4th atp. I4I5, quoting State v. Mims (Minn.

1975) 235 N.\M.2d 381, 387; see also Haluckv. Ricoh Electronícs, Inc.

-l0-



(2007) 151 Cal.App.4th 994,1007 [recognizing the tremendous power that

the comments of a trial judge can have on a juryl.)

And as Mello suggests, a judge's ability to influence jurors is

particularly strong in the voir dire context. Indeed, empirical and anecdotal

research suggests that prospective jurors are more likely to tell a judge what

they think the judge wants to hear-for example, that they can "be fair and

impartial"-regardless of whether such statements are true. (See Bennett,

(Jnravelíng the Gordian Knot of Implicit Bias ín Jury Selection: The

Problems of Judge-Domínated Voir Dire, the Failed Promise of Batson,

and Proposed Solutíons (2010) 4Harv. L. & Pol'y Rev. 149, 160.) Thus,

not only do judges shoulder the heaviest responsibility when it comes to

seating an impartial jury, they also carry the biggest risk of tainting the jury

selection process if their words are not carefully selected.

B. It Is Widely Recognized That the Highly Charged
Political Debate Surrounding the Rights of
Undocumented Immigrants Warrants Particularly
Careful Treatment of the Issue When It Is Presented to a
Jury

Now, more than ever, terms like "illegal alien," "illegal immigrant,

and "undocumented worker" generate fear and distress in our society. (See

Agosto et al., "But Your Honor, He's an lllegal!"-Ruled Inadmissible and

Prejudicial: Cøn the Undocumented Worker's Alíen Status Be Introduced

at Trial? (2011) l7 Tex. Hisp. J.L. &. Pol'y 27,501' see also Suro,

America's Víews of Immígration: The Evidence from Public Opinion

- 11-



Surveys (2009) pp. 10-16 [explaining that in recent years, Americans have

viewed illegal immigration as an ever greater source of anxiety and this

trend is evident across all segments of the population].) This phenomenon

is already well documented in cases nationwide. (See, e.g., Republíc l4¡aste

Servs. v. Martinez (Tex.Ct.App.2011) 335 S.W.3d 401,409 ["Undeniably,

the issue of immigration is a highly charged area of political debate"l; see

also Salas v. Hi-Tech Erectors (\Mash. 20 1 0) 230 P .3d 5 83, 5 86

["immigration is a politically sensitive issue"].)

In the courtroom setting, the passionate responses inspired by issues

involving immigration "can1' a significant danger of interfering with the

fact finder's duty to engage in reasoned deliberation." (Salas, supra,230

P.3d at p. 536.) So significant is this danger that, in fact, courts across the

country-including in California-are increasingly excluding evidence of a

litigant's immigration status, even if arguably relevant to an issue in the

case, because it is too prejudicial to be heard by a jury. For example:

, immigration status, "even if marginally relevant fon damages

issuesl, [is] highly prejudicial;' (Clemente v. State (1985) 40

Cal.3d 202,221.)

exclusion of the decedent's immigration status because "the

probative value of evidence concerning a plaintiff s illegal

-t2-



immigrant status is low, while the prejudicial effect of this

evidence is high." (Republic Waste Servíces, Ltd. v. Martinez,

supra,335 S.\M.3d atp. 409.)

In'Washington, the state Supreme Court has held that "the

probative value of a plaintiff s undocumented status, by itself,

is substantially outweighed by the danger of unfair prejudice."

(Salas, supra, 230 P.3d at p. 587.)

In Florida, an appellate court reversed a judgment entered

following a jury verdict where immigration status and a false

Social Security number improperly became "a central feature"

of trial, holding that any "limited probative value" on the

issue of legal residence in Florida "was thoroughly

outweighed by unfair prejudice, confusion of the issues, and

misleading of the jury." (Maldonado v. Allstøte Ins. Co.

(Fla.Ct.App. 2001) 789 So.2d 464,466,470.)

In Delaware, the state Supreme Court found that even if a

witness's concern about immigration status was relevant to

impeach her, the court still must "determine if the probative

value of that immigration status . . . is outweighed by any

unfair prejudice." (Diaz v. State (Del. 1999) 7 43 A.2d 1166,

I r 84.)

-13-



indicate a plaintiff s immigration status" because "whatever

probative value illegal alien evidence may have [as to damage

calculationsl is far outweighed by its prejudicial impact."

(Klapa v. O&Y Líberty Plaza Co (N.Y. Sup. Ct. 1996) 645

N.Y.S.2d 281,282.)

of illegal alien status, which had only "speculative or

conjectural" relevance to damage issues but carried "obvious

prejudicial effect." (Gonzalez v. Cíty of Franklin (Wis. 1987)

403 N.W.2 d 7 47, 7 59-7 60.)

court's decision to exclude evidence of a plaintiff s illegal

immigrant status offered to rebut a future lost wage claim,

noting that such evidence is "uniquely prejudicial" andthat

"the trial court properly could conclude that the prejudicial

impact of the proffered evidence outweighed its probative

value." (Petersonv. Neme (Va. 1981) 2815.8.2d869,872;

see also Romero v. Boyd Bros. Transp. Co. (W.D.Ya. 1994)

1994 U.S. Dist. LEXIS 8609 at*7 f*The danger of a jury

unfairly denying [the plaintiff] relief based on his status alone

-14-



outweighs the probative value of the evidence that he acted

dishonestly in the past"l.)

Thus, it is now widely recognized that when a jury is aware of a

litigant's immigration status, there is a high risk that this knowledge will

prejudice the outcome of that litigant's case.

Application of These Well-Settled and Widely Recognized
Principles to Mr. Velasquez's Case Requires Reversal and
a New Trial

Notably, in the cases discussed above, immigration status had some

relevance ati.r'ial-for example, to impeach a witness's credibility, or as

bearing on a plaintiff s ability to recover lost future wages. So the cour[s in

those cases had to engage in a balancing test-weighing probative value

against potential prejudicial effect-to determine whether it was proper for

the jury to learn of a party's status as an undocumented immigrant. And in

each of those cases, the courts concluded that the risk of prejudice was so

high that any such disclosure was prohibited.

Here, by contrast, the trial court ultimately concluded that

immigration status had no relevance whatsoever. (18 RT 3755)3 Thus,

under California law, the jury should have had no knowledge of Mr.

Velasquez's immigration status. (See Evid. Code, $ 350 ["No evidence is

admissible except relevant evidence"].) But by the time the court made this

3 crRl':r refers to the Reporters' Transcript on Appeal. Citations to the
Reporters' Transcript are preceded by volume designations.

C.
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determination about relevance, it was too late: the jury akeady knew about

Mr. Velasquez's immigration status because the trial judge told prospective

jurors that Mr. Velasquez is an undocumented immigrant during voir dire.

(7 RT 1313-1314) The harm was irreparable.

'Undoubtedly, revealing Mr. Velasquez's immigration status to

prospective jurors was a well-intentioned effort on the part of the trial

judge-who, at the time, believed that immigration status would become an

issue attrial (see 6 RT 1292; see also 7 RT 1303)-to root out potential

bias against undocumented immigrants from the jury pool. But regardless

of intentions, the judge's statement to prospective jurors became reversible

error when the court later determined that Mr. Velasquez's immigration

status was irrelevant after all, and so no evidence would be admitted on the

topic. At that moment, what had previously been a good-faith effort to

proteèt Mr. Velasquez's right to an impartial jury became an irreparable

infringement vpon that same right. And given the setting in which Mr.

Velasquez's immigration status was revealed, who revealed it, andwhat

was revealed, this Court should hold that the error is prejudicial per se.

The settíng in which Mr. Velasquez's immigration status was

revealed-voir dire-is paramount because, as discussed above, voir dire is

the primary mechanism through which the right to an impartial jury is

safeguarded. (See Tøylor, supra,5 Cal.App .4th at p. 1312.) Thus, any

irregularity during that process has the greatest potential to interfere with a

-16-



litigant's constitutionally-guaranteed right to a fair trial by impartial jurors

(See, e.g., Mello, supra,97 CaL&pp.4th at pp. 517-519.) Equally important

iswho revealed Mr. Velasquez's immigration status-the trial judge-

because, as discussed above, jurors give signiflrcant weight to everything

that trial judges say. (See Haluck, supra, 1 5 I Cal.App.4th at p . 1007 .)

Finally, what was revealed-Mr. Velasquez's immigration status-is

critical because given the explosive nature of the current nationwide debate

surrounding issues of immigration, the risk that revealing such information

to the jury will prejudice the outcome of a trial is too high to be tolerated.

(See Clemente, supra,40 CaI.3d at p. 221.)

In light of this factual and procedural background, Mr. Velasquez's

case is ripe for the following narrow, but bright-line rule: when atrial

judge reveals a litigant's immigration status to prospective jurors during

voir dire in a case where immigration status is ultimately not air issue, the

error is prejudicial per se. Such a holding would be entirely consistent with

the already widely recognized prejudicial effect of exposing jurors to such

information, as well as the equally recognized principle that a judge's

comments to a jury, particularly during voir dire, can so infect the

proceedings that reversal is warranted without regard to the potential

harmlessness of the error

The proposed rule leaves room for the possibility that, in certain

civil personal injury cases, it may be proper for a trial judge to inform
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prospective jurors about a litigant's immigration status during voir dire.

For eXample, in a case where immigration status actually is an issue (and

the trial court determines that the relevance of such evidence is not

outweighed by its potential prejudicial effect), it could be proper-subject

to how it is done-for the judge to question prospective jurors about their

feelings toward undocumented immigrants in order to discover any

potential bias or prejudice. At the same time, however, the proposed rule

would protect litigants in cases like Velasquez's, where the trial court

initially determines that immigration status will be an issue-thereby

creating the need to question prospective jurors about their feelings toward

undoctrmented immigrants-but then subsequently reverses that ruling,

after thejury has been informed about a litigant's immigration status. In

such situations, the proposed rule would require that the litigant be given a

second chance to seat a jury whose prejudices have not been unnecessarily

excited by a judge's statements about immigration status during voir dire-

in other words, an impartial juty.

Furthermore, such a rule leaves room for the doctrine of invited error

For example, if a trial court determined that a litigant's immigration status

will not be an issue in the case, but that litigant insists that the trial judge

question prospective jurors about their feelings toward undocumented

immigrants anyway, then that litigant would be baned by the doctrine of

invited error from later complaining about the jury selection process. But
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in cases like Mr. Velasquez's, where the litigant's decision to have the

judge question prospective jurors about their feelings towards

undocumented immigrants is based solely on the trial court's initial

determination that immigration status will be an issue attrial, invited error

would not apply

Nor would the rule create any incentives to game the system on the

part of those representing undocumented immigrants. Rather, the proposed

rule places the court and the parties on equal footing as to whether evidence

of immigration status will be introduced attrial. If the answer is "no," then

absent invited error, it will be prejudicial error for the court to inject

immigration status into voir dire. If the answer is "yes," but counsel for the

undocumented immigrant chooses not to address immigration status during

voir dire (and the court does not address it either), then a forfeiture could

result. And, as happened here, if the answer is initially "y"r," but evidence

of immigration status is later excluded attrial, the court's introduction of a

litigant's immigration status during voir dire is prejudicial error per se.

Applying the proposed rule here, this Court should reverse the

judgment and remand the matter for a new trial. Although the original

decision to reveal Mr. Velasquez's immigration status to prospective jurors

may have been well intentioned, it inevitably undermined the very purpose

of voir dire. Rather thanprotect againsl prejudice, the judge's statement

unnecessarily injected prejudice into the selection process, making it
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impossible to know whether Mr. Velasquez received his constitutionally

guaranteed fair trial by impartial jurors. Such a result cannot and should

not stand.

CONCLUSION

By revealing Mr. Velasquez's immigration status unnecessarily to

prospective jurors, the trial judge frustrated the very purpose of voir dire-

to safeguard a litigant's right to a fair and impartial jury by feneting out

bias and prejudice on the part of prospective jurors. Under such

circurnstances, reversal is warranted without regard to whether the error

may have been harmless. For the foregoing reasons, this Court should

r€verse the judgment and remand the matter for Mr. Velasquez to receive a

new trial
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