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I. Introduction 

As the Court’s decision granting plaintiffs’ application for a Temporary Restraining Order 

made clear, real learning time matters, yet children who can least afford to suffer extreme 

deprivations of classroom coursework do so on a regular basis. As the Court also found, the State of 

California has a constitutional obligation to prevent and correct these deprivations as an integral part 

of its duty to ensure basic educational equality for all children, yet the State Superintendent of Public 

Instruction, California Department of Education, State Board of Education, and all other state entities 

affirmatively continue to deny that this responsibility exists. As a result, no defendant in this action 

has ever taken any steps to monitor, limit, or remediate the loss of instructional time, even when the 

facts were served up to them—other than when ordered by this Court, and even then proclaiming 

emphatically that it would provide no resources to stop the injuries suffered by children already 

enrolled in some of California’s most underperforming, disadvantaged schools. 

Plaintiffs who are current or future students at the high schools in this action—Castlemont 

and Fremont in Oakland; Dorsey, Fremont, and Jefferson in Los Angeles; and Compton High School 

in Compton—(“Plaintiffs”) therefore seek a preliminary injunction to prevent the Defendants State of 

California, California Department of Education, State Board of Education, and State Superintendent 

Tom Torlakson (collectively, “the State”) from further permitting irreparable injury caused by severe 

and ongoing deprivations of educational opportunity at their schools. On October 8, 2014, to halt and 

remediate the extreme loss of learning time experienced by students at Jefferson High School in Los 

Angeles Unified School District, this Court issued a Temporary Restraining Order directing the State 

to develop a plan with the local school district that would limit the inappropriate assignment of 

students to course periods devoid of curricular content and pedagogical value and to restore learning 

time lost due to scheduling chaos and insufficient teacher and counselor resources.  

But the assignment of students to class periods where no instruction is provided is scarcely an 

isolated issue limited to Jefferson this year. Nor was the truncated educational program at Jefferson 

unique to that campus. Rather, the high schools under the authority of the State of California attended 

by Plaintiffs continue to regularly send students home midway through the school day, assign 

students to class periods during which they perform menial administrative tasks or simply sit around 
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instead of being educated, and begin the school year without a proper master schedule in place. The 

absence of any rational pedagogical basis for assigning students to “courses” in name only—where 

no instruction takes place, feedback given, or learning occurs—is part and parcel of every such 

schedule in this case, and has been for years. While the State stands idly by, far too many low-income 

children of color are effectively taught that they are not worthy of a curriculum with content.  

At Plaintiffs’ high schools—situated in three school districts in California—these deprivations 

of learning time routinely take place, with many students experiencing these denials all at once: 

• Instead of substantive classes, students are assigned to course periods during which they clean 

classrooms, make photocopies, run errands, or simply sit around and socialize. 

• Students are assigned to course periods during which they receive no instruction at all and are 

simply sent home during the school day.  

• Students are placed in incorrect classes, overcrowded classrooms, or receive no schedules at all, 

requiring weeks and months of changes to student and teacher schedules. 

These practices depart dramatically from professional education standards and typical 

practices in California schools. As implemented in Plaintiffs’ schools, contentless courses, which 

provide no educational value, are not assigned to students voluntarily, but because no substantive, 

instructional, and grade-level appropriate classes are available. Students are enrolled in multiple such 

course periods, without regard to whether they are academically behind or on track to meet 

requirements for graduation and college entry. Plaintiffs’ schools also experience many changes to 

course schedules late into the school year, long after most California schools have their final 

schedules locked in place. 

The widespread, improper assignment to contentless classes and chaotic changes to the master 

schedule are only two of many factors that rob Plaintiffs of meaningful learning time, which also 

include instability in the teaching and administrative staff, high student trauma and mental health 

need, and resultant disproportionate rates of student and teacher absences. Taken together, the 

cumulative effect of these losses deprives students of productive learning time and delivers an 

educational program that falls fundamentally below prevailing statewide standards. 

These profound disparities in learning time have denied and continue to deny Plaintiffs and 
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their peers the basic equality of educational opportunity to which they are entitled under the 

California Constitution. See, e.g., Serrano v. Priest, 18 Cal.3d 728, 747-48 (Serrano II) (1976); Cal. 

Const. art. I, § 7(a); id. art. IV, § 16(a). As the Court’s Temporary Restraining Order made clear, the 

nature of the loss of instruction time in Plaintiffs’ schools exceeds in number of hours, occurs on a 

more regular basis, and is more disruptive than the threatened loss of instruction time at issue in Butt 

v. State of California, 4 Cal.4th 668, 692 (1992), which our Supreme Court held required State 

intervention through interim injunctive relief, id. at 693-94. 

Without injunctive relief, it is a virtual certainty that these problems will continue to occur at 

the high schools that Plaintiffs attend, severely deprive students of educational opportunity, and result 

in further irreparable injury. Well-functioning schools plan their master schedules in spring of the 

prior school year. In order to prevent yet another cohort of students from suffering the same fate as 

their predecessors, this Court must order the State to develop a plan to ensure that appropriate master 

schedules that enroll students in full schedules of substantive courses are in place in Plaintiffs’ 

schools well before the beginning of the next school year. 

II. Statement of Facts 

Plaintiffs attend schools under the authority of the State of California that serve among the 

highest concentrations of low-income students, students of color, English language learners (“ELs”), 

and foster youth. App’x 1; Decl. of Sally Chung ¶¶ 111, 115-125 & Exs. II-OO. These schools have 

consistently failed to meet minimal statewide student achievement goals, and the students who attend 

them lag far behind their California peers on state achievement tests and exams necessary for high 

school graduation and college entry. App’x 1; Chung Decl. ¶¶ 74, 77-87, 91, 94-105, 134, 137-148, 

151, 155-166, & Exs. V-AA, BB-HH, PP-VV, WW-CCC. On the most recent statewide achievement 

tests in mathematics, for example, only between three and eight percent of students in Plaintiffs’ 

schools scored proficient or above. App’x 1; Chung Decl. ¶¶ 137-148 & Exs. QQ-VV. 

Education research has established conclusively that students who attend high-poverty 

schools in California, like Plaintiffs’, consistently receive fewer minutes of meaningful instruction 

time per day, per year, and over the course of their K-12 education than more affluent students. Decl. 

of Jeannie Oakes (“Oakes Decl.”) ¶ 7. This disparity in lost learning time stems from the issues that 
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are at the heart of this preliminary injunction—assignment to course periods devoid of content and 

failure to finalize a master schedule in advance of the school year—as well as other challenges 

commonly encountered by high-poverty schools, including high teacher turnover and absences, 

traumatic disruptions, and resulting low student attendance. Id. ¶¶ 7-9.  

Poor and disadvantaged children and youth not only receive less instruction time overall, but 

also suffer disproportionate harm to their academic achievement and life chances as a result of this 

lost time. Decl. of Jeannie Oakes in Supp. of Appl. for TRO, Sept. 20, 2014 (“Oakes TRO Decl.”) 

¶ 17. The loss of learning time not only threatens academic and career achievement; it also sends a 

clear message to children they are not valued by the State. Oakes Decl. ¶¶ 8, 42. 

A. The State Fails to Ensure that Students Are Assigned to Courses with Content and 

that Adequate Master Schedules Are Timely Completed 

The State exercises no supervision to ensure that California schoolchildren are not sent home; 

assigned to contentless courses with no educational value; or sitting in auditoriums, incorrect courses, 

or overflowing classrooms because of an inadequate master schedule. The State’s inaction has been 

repeatedly confirmed by the State, the districts, and Plaintiff schoolchildren who continue to lose 

hours of learning time each week. 

The State admits that it has not investigated and does not monitor these practices at Plaintiffs’ 

schools or any other schools in California, nor does it have any mechanism currently in place to 

ensure that students’ fundamental right to equal educational opportunity is not violated as a result of 

these practices. Chief Deputy Superintendent of Public Instruction Richard Zeiger admitted he does 

not know and has not endeavored to find out whether California schools assign students to classes 

without content, Ex. 1 at 81:1-191, and takes the position that it is “not the responsibility of [CDE] to 

track” this information. Id. 79:25-80:14. Likewise, he does not know and has not sought to 

investigate whether California schools begin the school year without a fully-prepared master 

schedule, id. 142:1-144:23 and admits that CDE “do[es]n’t review the scheduling activities of school 

districts,” id. 75:7-9. Plaintiffs’ districts and/or schools confirm that the State has never inquired 

regarding the assignment of students to course periods without content or the untimely completion of 
                                                 
1 All citations in the format of “Ex. __” or “Ex. __ ¶ __” are to the Eidmann Declaration. 
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master schedules. Ex. 2 at 143:9-144:3; Ex. 3 at 162:23-163:20, 96:17-100:17; Ex. 4 at 37:11-40:4, 

41:11-42:13; 30:20-25, 31:5-32:4, 32:13-24. Nor has the State communicated any policies or 

regulations to its districts and/or schools limiting or regulating assignment to such course periods. Ex. 

2 at 145:3-10; Ex. 3 at 152:16-153:10, 167:21-168:15, 102:17-103:12; Ex. 4 at 40:5-19, 44:18-45:11.  

Even after the Court’s October 8, 2014 Temporary Restraining Order ( “TRO”) directing the 

State to intervene at Jefferson, the State has held steadfast in its refusal to act elsewhere to ensure that 

the educational rights of California schoolchildren are not compromised by content-free courses and 

incomplete master schedules. At the October 10, 2014 meeting of State and LAUSD personnel 

mandated by the TRO, Chief Deputy Superintendent Zeiger, on behalf of the State, refused to provide 

the District with any resources to comply with the TRO,2 and issued a thinly-veiled threat that the 

State would withhold funding if the district requested assistance from the State. Ex. 5 (“I recall Mr. 

Zeiger saying the state was not going to provide LAUSD with any funding to assist with TRO, and 

that State can audit LAUSD with respect to instructional minutes and determine impact to funding as 

a result of the audit.”). In deposition, Zeiger denied making such a statement. Ex. 1 at 151:8-13.  

Although Zeiger admits that LAUSD represented that it had “no resources” in its “tight 

budget” and that the State’s refusal to assist would require a “substantial shift in resources,” Ex. 1 at 

154:7-11, 158:17-159:4, no one from the State made any inquiries as to the consequences of the 

State’s refusal to assist the district on equal educational opportunity for all students in the district, id. 

159:9-161:21, Ex. 4 at 91:5-13. Zeiger repeated this position at the meeting of the LAUSD school 

board, stating, “the responsibility for issues like this typically rests with your district [LAUSD] and 

the State does not interfere in those [sic] or get involved.” Ex. 7, at 5. 

Moreover, even subsequent to Plaintiffs’ specific claims of educational deprivation and this 

Court’s TRO, the officials responsible for maintaining the State educational system have carried out 

no investigation and have taken no action to address similar circumstances at other schools, including 

Plaintiffs’ schools. No personnel other than the attorneys defending the lawsuit have conducted any 

investigation into the events at Jefferson, Ex. 1 at 131:1-132:14, and Zeiger has never even read the 

declarations of Jefferson students and teachers submitted in the case, id. 51:1-7. No representative of 
                                                 
2 Ex. 1 at 151:15-19; see also Ex. 4 at 84:18-22; Ex. 6 at LAUSD00008; Ex. 5. 
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the State investigated whether similar conditions were occurring at other schools, id. 162:18-16, 

162:18-163:16, 164:8-12; Ex. 4 at 86:14-24, 87:5-23, or directed any action in response to the TRO 

in any school in California, Ex. 1 at 165:12-23; see also Ex. 4 at 104:24-105:14. 

B. Contentless Courses and Improper Master Schedules in Plaintiffs’ Schools 

As a result of the State’s deliberate indifference and inaction, students who attend Plaintiffs’ 

schools are sent home or assigned empty course periods during the school day; assigned to menial 

administrative tasks instead of real classes; and assigned to incorrect, incomplete, or absent course 

schedules.3 And these conditions are not confined to Plaintiffs’ schools; they take place in other high-

poverty schools like Plaintiffs’ throughout OUSD, CUSD, and LAUSD. Exs. 8-16. Students therefore 

lose substantial amounts of meaningful learning time throughout the academic year and over the 

course of their academic careers that materially impairs their right to equal educational opportunity. 

1. Contentless Course Periods4 

Home Periods: Plaintiffs’ schools assign students to course periods during which students 

receive no instruction at all and are instead simply sent home or instructed to wait on campus during 

the school day, a practice referred to by various names including (at times) “no class” in Oakland, Ex. 

2 at 38:4-22, “Home” in Los Angeles, Ex. 32, and “early out”, Ex. 3 at 164:21-24, or “free” in 

Compton,5 Ex. 33 ¶ 4. We refer to such course periods collectively here as “Home” periods. The 

types of student activities that may take place during Home periods at Plaintiffs’ schools are not 

monitored or limited by the State. See Section II.A supra. During Home periods, student activities are 

not supervised, and students are not provided any instruction or other educational activities.6  
                                                 
3 We do not here repeat or review the facts at Jefferson High School, with which the Court is familiar, 
TRO at 2-7, but rather focus on the remaining five California high schools attended by Plaintiffs. 
Plaintiffs incorporate by reference the declarations and other evidence in support of Plaintiffs’ 
Application for Temporary Restraining Order, Oct. 1, 2014, and the accompanying briefing, which 
details that evidence. 
4 Master schedules for the California high schools attended by Plaintiffs in this action reflect that 
hundreds of students have been enrolled in Service periods in Plaintiffs’ schools and other similar 
high-poverty high schools in Plaintiffs’ districts in recent years. See App’x 2. Due to the State’s 
failure to require monitoring and record-keeping with respect to contentless Home periods, most 
master schedules do not report the number of students assigned to Home periods in Plaintiffs’ 
schools. Exs. 17-24. Partial information is available for LAUSD schools. App’x 2; Exs. 25-31. 
5 After this lawsuit was filed, Compton High School elected to limit assignment of students to Home 
periods in the 2014-2015 school year. Ex. 3 at 142:21-24. There is no evidence that the remaining 
two high schools in Compton Unified School District made similar changes to policies or practices. 
6 For Plaintiffs’ districts’ policies and practices on Home periods, see Oakes Decl. ¶¶ 14 -19; see also 

(Footnote Cont’d on Following Page) 
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Service Periods: Plaintiffs’ school districts assign students to course periods during which 

students receive no instruction and instead are designated to assist a teacher, administrator, or other 

school personnel with menial administrative tasks, a practice referred to by various names including 

“IWE” in Oakland, Ex. 2 at 75:14-17, “Service”, Ex. 39, at LAUSD1713, or “Library Practice” in 

Los Angeles, Ex. 39 at LAUSD01714, and “School Services,” Ex. 3 at 95:14-22, or “TA” in 

Compton, Ex. 33 ¶ 4. We refer to these course periods collectively here as “Service” periods. 

The types of student activities that may take place during Service periods at Plaintiffs’ schools 

are not monitored or limited by the State,7 and any district expectations that purportedly exist go 

unmonitored and unenforced.8 The State does not require the teachers or staff nominally connected to 

Service periods to provide a curriculum, assignments, formal instruction, or written feedback.9 

Instead, some of the activities in which students typically engage during Service periods include:10 

• cleaning and organizing classrooms,11 “water[ing] plants” and “tak[ing] out the recycling,”12 

shelving books,13 and “maintaining decorations”14;  

• making copies,15 shredding paper,16 data entry,17 filing,18 and filling out tardy slips,19; and  
                                                 
(Footnote Cont’d From Previous Page) 

Ex. 2 at 96:23-35, 140:13-25, 141:23-142:7; Ex. 3 at 154:1-6, 158:13-20; Ex. 34 at LAUSD02576 
(“The students assigned to home are not necessarily supervised or provided with written educational 
objectives.”); Ex. 35 ¶ 4; Ex. 36 ¶ 6; Ex. 37 ¶ 6; Ex. 39  ¶ 8; Ex. 121¶ 11; Ex 122 ¶ 3. 
7 See Section II.A supra; see also Ex. 2 at 145:3-6; Ex. 3 at 112:6-13; 111:7-14. 
8 For a discussion of Plaintiffs’ school districts’ policies and practices with respect to Service periods, 
see Oakes Decl. ¶¶ 22-32 and App’x 4.For example, OUSD’s deponent suggested that while any 
activity relating to teaching—including taking out the trash—would be permissible, Ex. 2 at 79:3-10, 
it is not permissible for an IWE student to “chill or hang out.” Id. 84:1-14.Yet numerous OUSD 
students and teachers describe doing exactly that during IWE periods. E.g., Ex. 40 ¶¶ 5-6; Ex. 35 ¶ 6; 
Ex. 41 ¶ 6; Ex. 42 ¶ 8; Ex. 44 ¶ 14; Ex. 45 ¶ 18; Ex. 46 ¶ 37; Ex. 47 ¶ 20; Ex. 48 ¶¶ 4-5. 
9 See Section II.A supra; see also App’x 4; Ex. 2 at 78:9-79:10, 80:5-13, 81:13-18, 109:12-17, 
109:23-110:3; Ex. 3 at 112:6-9 (no written document stating what students may or may not do during 
service periods), 121:9-13 (Glass gives his TAs no written assignments), 124:18-125:6 (teachers not 
required to log student activities); Ex. 39 at LAUSD01713-14. 
10 For evidence from student and staff declarations in table form, see Appendix 3. 
11 Ex. 50 ¶ 7; Ex. 51 ¶ 14; Ex. 52 ¶ 10; Ex. 53 ¶ 9 (“When the TAs do show up, some of my teachers 
have them . . . clean out desks or sweep the floors,”). 
12 Ex. 48 ¶ 5. 
13 Ex. 54 ¶ 21. 
14 Ex. 55 ¶ 16; see Ex. 121 ¶ 6 (“making posters”). 
15 Ex. 35 ¶ 6; Ex. 56 ¶ 6; Ex. 57 ¶ 6; Ex. 43 ¶ 8; Ex. 44 ¶ 14; Ex. 58 ¶ 5; Ex. 59 ¶ 11; Ex. 53 ¶ 9; Ex. 
60 ¶ 8; Ex. 61 ¶ 9; Ex. 38 ¶ 9. 
16 Ex. 40 ¶ 5. 
17 Ex. 35 ¶ 6; Ex. 50 ¶ 7; Ex. 62 ¶ 24; Ex. 59 ¶ 12; Ex. 52 ¶ 10; Ex. 63 ¶ 8; Ex. 53 ¶ 9; Ex. 33 ¶ 7. 
18 Ex. 43 ¶ 8; Ex. 44 ¶ 14; Ex. 58 ¶ 5; Ex. 54 ¶ 21. 
19 Ex. 58 ¶ 5; Ex. 48 ¶ 5. 
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• walking around summoning students from class or delivering items20 or running errands.21 

Much of the time, students are assigned to no tasks at all and simply sit in classrooms or offices, 

sometimes socializing or using their cell phones.22  

Assignment to Multiple Contentless Course Periods: Plaintiffs and their peers are assigned 

multiple contentless periods in a single day and over the course of high school.23 This is not an 

isolated or idiosyncratic problem: according to district audit results, 165 students at Fremont in Los 

Angeles had multiple Home and/or Service periods as of December 2014. Ex. 73.24 Of Castlemont’s 

121 seniors, 46 do not have a full course schedule and 35 have a Service period.  Ex. 75 ¶¶ 8, 13.  

Academically-Behind Students in Contentless Course Periods: The State permits academically 

struggling and at-risk students to be assigned to contentless course periods, including those who are 

below grade level in literacy or numeracy or have not passed the California High School Exit 

Examination (“CAHSEE”).25 Moreover, even students who need curricular classes to graduate and/or 

complete the “A-G” requirements for admission to a California state college or university are 

nonetheless assigned to contentless course periods,26 and may remain in them all semester.27 This 

occurs even where district policies indicate that such course placements are inappropriate.28  
                                                 
20 Ex. 40 ¶ 5; Ex. 50 ¶ 7; Ex.43 ¶ 8; Ex. 3 at 122:15-17; 130:8-14; Ex. 61 ¶ 9; Ex. 54 ¶ 21; Ex. 64 
¶ 20; Ex. 38 ¶ 9; Ex. 49 ¶ 3. 
21 Ex. 35 ¶ 6; Ex. 43 ¶ 8; Ex.63 ¶ 8; Ex. 59 ¶ 12; Ex. 33 ¶ 7; Ex. 60 ¶ 8; Ex. 61 ¶ 9. 
22 Ex. 65 ¶ 5 (“I go on Twitter, Facebook, and Tumblr since I don’t have anything else to do.”); Ex. 
45 ¶ 18 (“Other students do not even go to the classroom in which their IWE period is assigned, they 
just walk around the school until it is time to go to their next class.”); Ex. 41 ¶ 9 (“Since it was the 
early morning class, I would just sleep in and come to school late.”); see also Ex. 40 ¶¶ 5-6; Ex. 35 
¶ 6; Ex. 43 ¶ 8; Ex. 42 ¶ 9; Ex. 44 ¶ 14; Ex. 48 ¶ 4; Ex. 59 ¶ 11; Ex. 52 ¶ 10; Ex. 63 ¶ 8; Ex. 53 ¶ 9; 
Ex. 33 ¶ 7; Ex. 37 ¶ 20; Ex. 60 ¶ 8; Ex. 64 ¶ 20; Ex. 38 ¶ 9; Ex. 66 ¶ 5; Ex. 121 ¶ 6; Ex. 72 ¶ 6. 
23 Ex. 40 ¶ 3 (two Home, one Service); Ex. 67 ¶ 10 (two Home); Ex. 41 ¶ 5 (one Home, one Service); 
Ex. 78 ¶ 5 (two Service, one Home); Ex. 43 ¶ 8 (two Service); Ex. 44 ¶ 14 (two Service); Ex. 61 ¶ 9  
(two Home); Ex. 37 ¶ 17 (two Service, one Home); Ex. 68 ¶ 4 (one Home, one Service); Ex. 118 ¶ 3 
(two Home one Service); Ex. 119 ¶ 3 (one Home one Service); Ex. 120 ¶ 5 (two Home); Ex. 121 
¶¶ 4-5 (one Home one Service); Ex. 122 ¶ 3 (two Home); see Ex. 35 ¶ 3; Ex. 69 ¶ 3; Ex. 70 ¶ 13; Ex. 
58 ¶ 7; Ex. 54 ¶ 22; Ex. 71 ¶ 27; see also Ex. 59 ¶ 5 (schedule eventually changed); Ex. 60 ¶ 8 
(same); Ex. 65 ¶ 4 (same); Ex. 57 ¶ 4 (“I originally had three IWEs on my schedule.”); App’x 4; Ex. 
2 at 90:13-92:7, 100:14-101:15. 
24 Both Jefferson and Dorsey also continue to enroll students in multiple Home and Service periods in 
the same semester. Ex. 34; Ex. 74. 
25 Oakes Decl. ¶ 23; Ex. 2 at 63:11-64:1, 67:12-16, 68:10-18; see Ex. 3 at 119:8-120:17; Ex. 76. 
26 Ex. 59 ¶ 5; Ex. 60 ¶ 3; Ex. 68 ¶ 3; Ex. 65 ¶ 4. 
27 Ex. 56 ¶ 3 (not on track to meet A-G requirements); Ex. 42 ¶ 5 (same); Ex. 77 ¶ 5 (missing a course 
needed for graduation); Ex. 49 ¶¶ 3, 7 (same); Ex. 37 ¶ 17 (not on track to graduate). 
28 App’x 4; Ex. 2 at 55:20-57:3, 61:17-25, 88:1-5 (“expectation but not requirement” that IWE 
student has completed A through G requirements)); Ex. 3 at 104:22-25. For example, while LAUSD 

(Footnote Cont’d on Following Page) 
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2. Master Schedule Changes Weeks and Months into the School Year  

Akin to the scheduling issues present at Jefferson this year, Plaintiffs’ schools have a pattern 

and practice of failing to begin the school year with appropriate master schedules in place, reducing 

instruction time as schedules repeatedly change weeks and months into the school year.29  

Students begin the year without courses required for either graduation or college-entry, and 

may not be transferred into these core courses until weeks into the school year, depriving them of 

critical learning time for the courses in which they are ultimately enrolled.30 Students are assigned to 

courses inappropriate for their grade or proficiency level as a function of teacher and/or counselor 

shortages or classroom space availability as opposed to student needs.31 Students are placed in 

courses they have already taken and passed,32 or in contentless courses instead of necessary 

substantive courses.33 Failure to accurately predict enrollment leads to severe class-size imbalances 

and overflowing classrooms with more students than desks until some students are eventually 

transferred to other classes.34 For example, Fremont in Oakland began the 2014-2015 school year 

with over 80 students assigned to some classrooms. Ex. 88 ¶¶ 4, 11. These failures disrupt instruction 

for the entire class—even those students in the class since the beginning of the year—and undermines 

the ability of teachers to do their jobs and deliver instruction meaningfully. Oakes Decl. ¶ 36. 

Course schedules change repeatedly throughout the first weeks of school, disrupting 

classrooms.35 Teachers, aware that the class placements are not permanent, must adjust their lesson 

                                                 
(Footnote Cont’d From Previous Page) 

policy limits service classes to students who, inter alia, failed no courses the preceding semester and 
being on track to graduate, Ex. 39 at LAUSD01713-01714, Fremont-Los Angeles student Jessy Cruz 
was assigned to two service classes in his senior year of high school despite having failed multiple 
classes and not being on track to graduate. Ex. 37 ¶ 17. 
29 Ex. 35 ¶ 17; Ex. 46 ¶ 35; Ex. 78 ¶¶ 12-13; Ex. 45 ¶ 14; Ex. 62 ¶ 23; Ex. 47 ¶ 17; Ex. 59 ¶ 15; Ex. 
53 ¶ 4; Ex. 55 ¶ 22; Ex. 71 ¶ 32; Ex. 38 ¶ 6; Ex. 79 ¶ 3. 
30 Ex. 80 ¶¶ 4-5 (transferred into Spanish II eight weeks into the semester); Ex. 81 ¶ 3; Ex. 42 ¶ 7; Ex. 
45 ¶ 15; Ex. 59 ¶¶ 5, 15-16; Ex. 60 ¶ 3; Ex. 83 ¶ 4; Ex. 38 ¶¶ 4, 6; Ex. 79 ¶ 3; Ex. 84 ¶¶ 5-10; Ex. 65 
¶¶ 7-9; Ex. 85 ¶¶ 3-4; Ex. 86 ¶ 4-6. 
31 Ex. 87 ¶ 18; Ex. 44 ¶ 16; Ex. 81 ¶ 3; Ex. 45 ¶ 15; Ex. 58 ¶ 10; Ex. 88 ¶ 6; Ex. 89 ¶ 13; Ex. 90 ¶ 15; 
Ex. 65 ¶ 13; Ex. 91 ¶ 13. 
32 Ex. 78 ¶ 13; Ex. 80 ¶¶ 4-5; Ex. 57 ¶ 5; Ex. 42 ¶ 7; Ex. 88 ¶ 6; Ex. 59 ¶ 16; Ex. 60 ¶ 3; Ex. 38 ¶ 4; 
Ex. 92 ¶ 3. 
33 Ex. 93 ¶ 8; Ex. 59 ¶ 5; Ex. 60 ¶ 3; Ex. 68 ¶ 3; Ex. 65 ¶ 4; Ex. 66 ¶¶ 4-5. 
34 Ex. 40 ¶ 13; Ex. 94 ¶ 17; Ex. 95 ¶ 13; Ex. 87 ¶ 18; Ex. 56 ¶ 9; Ex. 78 ¶ 14; Ex. 81 ¶ 6; Ex. 42_¶ 12; 
Ex. 43 ¶ 10; Ex. 45 ¶ 14; Ex. 58 ¶ 2; Ex. 89 ¶ 13; Ex. 55 ¶ 24; Ex. 71 ¶ 34. 
35 Ex. 87 ¶ 18; Ex. 96 ¶ 19; Ex. 91 ¶ 13; Ex. 89 ¶ 13; Ex. 62 ¶ 23; Ex. 55 ¶¶ 23, 25; Ex. 90 ¶ 15. 
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plans accordingly.36 At Fremont in OUSD, “[t]he administration candidly tells teachers at the 

beginning of the year that student schedules will be changing for the next month, and so we shouldn’t 

get too attached to any of our students because they will probably be gone in a few weeks.” Ex. 62 

¶ 23. Compton student Maria Sanchez recounts, “A lot of my classes don’t even hand out textbooks 

until the class gets settled, usually 3-4 weeks into the semester.” Ex. 53 ¶ 6.  

In addition to the typical disruptions that take place due to changing course schedules that 

take place every fall, it is not unusual for students to be sent to the auditorium for weeks while they 

wait to be assigned to classes during particularly chaotic school year openings.37 These events took 

place, for example, at Fremont in Los Angeles during the 2012-2013 school year,38 as well as 

Fremont,39 Dorsey,40 and Jefferson41 in the 2014-2015 school year.  

3. Experiences of Students in Plaintiffs’ Schools 

The below students represent only a few of the many students in Plaintiffs’ schools who 

continue to suffer from the multiple, overlapping consequences of pedagogically indefensible periods 

lacking educational value and widespread scheduling failures:42 

Johnae Twinn, a senior at Castlemont in Oakland, is currently assigned to no class during 

first or sixth period, has an IWE period for second period, and is enrolled in only three substantive 

courses: AP Calculus, American Government, and English 4. Ex. 40 ¶ 3. Although Johnae is college-

bound and interested in medicine, id. ¶ 2, she is not taking a science class, id. ¶ 3. Johnae’s empty 

periods originally were partially filled by Physiology and Debate, but both those courses were 

cancelled due to lack of staff. Id. ¶ 7. Johnae also wanted to take AP courses in Government, History, 

and English, but they were all oversubscribed and had no room for her. Id. ¶ 8. Johnae was also 
                                                 
36 Ex. 87 ¶ 18; Ex. 96 ¶ 18; Ex. 89 ¶ 13; Ex. 62 ¶ 23; Ex. 71 ¶ 34; Ex. 92 ¶ 6; Ex. 53 ¶ 6 (“It feels like 
most of my classes don’t even really begin until about a month into the school year”). 
37 When sophomore Qadir Johnson arrived at Dorsey on the first day of school this year, he received 
no schedule and was sent to a classroom to watch movies with dozens of other students. Ex. 97 ¶ 4. 
At the end of the first day, the students were told to stay home for the remainder of the week. Id. 
When Qadir came back at the beginning of the second week of school, he still had not been assigned 
a course schedule. Id. ¶ 5. 
38 Ex. 54 ¶ 27; Ex. 64 ¶¶ 25-26; Ex. 98 ¶ 9; Ex. 55 ¶¶ 23-24; Ex. 71 ¶¶ 33-34; Ex. 99. 
39 Ex. 68 ¶ 3; Ex. 60 ¶ 3-4. 
40 Ex. 38 ¶ 4; Ex. 79 ¶ 3; Ex. 84 ¶¶ 4-5; Ex. 65 ¶¶ 7-8, 12; Ex. 85 ¶¶ 3, 5; Ex. 86 ¶ 4-5; Ex. 97 ¶ 4; Ex. 
92 ¶ 3; Ex. 66 ¶ 4. 
41 TRO at 2-7. 
42 For additional student profiles, see Appendix 5. 
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originally placed in Math Analysis, which is pre-calculus, until she was switched after two weeks into 

AP Calculus. Id. ¶ 9. In addition, two of the three substantive courses to which Johnae was 

assigned—American Government and English 4—were staffed by substitute teachers for the first 

several weeks of the school year. Id. ¶ 11. This is not the first time Johnae has had scheduling 

problems; in tenth grade, her schedule was switched three times. ¶ 12. During Johnae’s IWE period, 

she usually sits in the computer room and is assigned to tasks such as shredding only “once in a blue 

moon.” Id. ¶ 5. During sixth period when she has no class scheduled, Johnae sits in on a second 

section of English 4 because she “get[s] more out of it than just going home.” Id. ¶ 3. 

Jessy Cruz attended Fremont High School in Los Angeles. Ex. 37 ¶ 2. Although Jessy—who 

was a foster youth, had transferred schools multiple times, and had failed many classes—was not able 

to complete the credits to graduate from high school, id. ¶¶ 2-3, 5, 7, he was nonetheless assigned to 

two Service periods and one Home period during his senior year of high school, id. ¶ 17. Instead of 

taking courses that would have permitted him to graduate and attend college, Jessy sometimes went 

home and took a nap during his Home period, id. ¶ 19, and did his homework or played on his 

teacher’s iPad during his Service periods, id. ¶ 20.  

Isaiah Moses, a Compton junior, started the year with two free periods on his schedule, 

instead of the AP courses in which he was supposed to be enrolled. Ex. 59 ¶¶ 5, 8. Isaiah demanded 

to be placed in substantive courses for the two free periods, and succeeded in being placed in Pre-

Calculus and Physics. Id. ¶ 6. One month into the school year, he was also placed in AP Chemistry 

before school. Id. ¶¶ 8, 9. In addition, until January of this year, Isaiah was assigned a “TA period” 

during which he occasionally made copies, graded papers, and notified teachers of meetings, but 

often had nothing to do. Id. ¶ 11. In January, he was taken out of the TA period and placed into 

Algebra 2 which he had previously taken and passed with a C. Id. ¶ 13. Last year, his Algebra 2 class 

was taught by several substitute teachers until the second semester of the course, which means that he 

did not learn prerequisite material necessary for his pre-calculus course. Id. ¶ 18. 

III. A Preliminary Injunction is Necessary to Prevent Future Violations of Plaintiffs’ 

Constitutional Right to an Equal Education 

A. Preliminary Injunction Standard 
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A preliminary injunction is appropriate to “restrain[] the . . . continuance of the act 

complained of” or when “continuance of some act during the litigation would produce . . . great or 

irreparable injury, to a party to the action.” Cal. Civ. Proc. Code. § 526(a)(1), (2). California courts 

weigh two factors in determining whether to issue a preliminary injunction: “(1) the likelihood that 

the plaintiff will prevail on the merits of its case at trial, and (2) the interim harm that the plaintiff is 

likely to sustain if the injunction is denied as compared to the harm that the defendant is likely to 

suffer if the court grants a preliminary injunction.” 14859 Moorpark Homeowners’ Ass’n v. VRT 

Corp., 63 Cal. App. 4th 1396, 1402 (Cal. App. 2d Dist. 1998). 

B. Plaintiffs Are Likely to Prevail on the Merits Because Lost Learning Time in 

Plaintiffs’ Schools Denies Plaintiffs Basic Educational Equality 

As this Court recognized in its Temporary Restraining Order (“TRO”), students in California 

have a “fundamental right to a basically equivalent education.” TRO at 9 (Oct. 6, 2014) (citing Butt v. 

State of California, 4 Cal. 4th 668, 688-89 (1992)); see also Serrano v. Priest, 5 Cal. 3d 584, 608-09 

(1971) (“Serrano I”). California’s Equal Protection Clause prohibits the State from permitting 

discrimination among schools or school districts that denies some young people “‘basic educational 

equality’ compared to other California high school students.” TRO at 8 (quoting Butt, 4 Cal. 4th 668, 

passim); see also Butt, 4 Cal. 4th at 685.  

The Court has also held that the State “bear[s] ultimate responsibility for any constitutional 

deprivations.” TRO at 7; see also Butt, 4 Cal. 4th at 681, 684-85 (“The State itself bears the ultimate 

authority and responsibility to ensure that its district-based system of common schools provides basic 

equality of educational opportunity.”). This duty includes an affirmative responsibility to correct any 

disparities in the public education system produced by policies or practices at the district level, “even 

when the discriminatory effect was not produced by the purposeful conduct of the State or its agents.” 

Butt, 4 Cal.4th at 681 (internal quotation marks omitted); see also TRO at 10. 

Thus, the State must not create, compound, or permit the perpetuation of disparities in its 

public school system that contribute to students receiving an education that “falls fundamentally 

below prevailing statewide standards.” Butt, 4 Cal. 4th at 686-87. Conduct that has a “real and 

appreciable” impact on this fundamental right to education is subject to strict scrutiny and can be 
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justified only by a compelling state interest. Id. at 685-86; Serrano I, 5 Cal.3d at 615. 

The California Supreme Court has held that the State’s failure to remedy disparities in access 

to instruction time, in particular, offends the constitutional principle of equality. In Butt v. California, 

the Supreme Court concluded that a one-time loss of six weeks of instruction time would produce a 

“real and appreciable impact on the affected students’ fundamental right to basic educational 

equality.” 4 Cal. 4th at 687-88. 

In its Temporary Restraining Order, this Court found that students at Jefferson had suffered 

and continued to suffer “severe and pervasive educational deprivations, in the form of lost hours of 

instructional time, compared to other students in LAUSD and the State of California.” TRO at 2. The 

Court considered this “shocking loss of instructional time,” TRO at 6, in light of the students’ 

particular vulnerability; where the students are “disproportionately low-income, minority, first-

generation students, foster children and/or English learners,” lost learning time “has inflicted a 

variety of harms” on the students, “few, if any, of whom have the resources needed to successfully 

recover from setbacks of this kind,” TRO at 4-5. This Court found that due to the “severe and 

pervasive” harms caused by the assignment of Jefferson students to “the wrong courses and 

contentless courses” in the 2014-2015 school year, “Jefferson students have suffered, and, absent 

intervention, will likely continue to suffer, a denial of ‘basic educational equality’ compared to other 

California high school students.” TRO at 7-9 (quoting Butt, 4 Cal. at 685, 687-88).  

Students in Plaintiffs’ schools have repeatedly suffered and continue to suffer the type of 

severe and pervasive harms that were subject of the Court’s findings in the Temporary Restraining 

Order: they are sent home midway through the school day, assigned to contentless courses devoid of 

educational value, and subject to changing course schedules that repeatedly disrupt classes in the 

opening weeks and months of the school year and cause students to fall behind at the beginning of 

each school year. These harms contribute to profound disparities in learning time that permanently 

and systemically set students back academically, sending them out into the world year after year 

unprepared for college and a career. The State has admitted that it will do nothing to prevent the 

recurrence of this senseless cycle of lost educational opportunity at Plaintiffs’ schools absent an order 

from this Court. 
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1. Scheduling Practices in Plaintiffs’ Schools Depart Dramatically from Norms in Other 

California Schools and Professional Standards.  

The expert testimony of experienced California education professionals and the practices of 

other California school districts43 establish that the experiences of Plaintiffs and their peers with 

regard to scheduling and course assignments are inconsistent with professional norms and typical 

practices in California schools. 

First, the contentless periods to which students in Plaintiffs’ schools are assigned in most 

cases deliver no educational value. As Professor Jeannie Oakes has pointed out, “[u]nder the right 

conditions, working with a teacher, counselor, or librarian can be a valuable educational experience 

for students who are progressing well in the regular curriculum.” Oakes Decl. ¶ 33; see also Decl. of 

Merle Price (“Price Decl.”) ¶ 10.  Consistent with this professional norm, to the extent that the typical 

California school assigns students to such classes, these course periods are typically supervised by 

credentialed personnel, who communicate clearly articulated educational objectives and progress 

reports to the student or otherwise ensure that the student gains substantive educational benefit from 

the experience. Oakes Decl. ¶ 34; Price Decl. ¶ 10; App’x 6. Likewise, typical California schools 

either do not assign students to Home periods or require students to participate in specific, pre-

approved educational activities during this time. Oakes Decl. ¶¶ 19-20; App’x 6. By contrast, the 

Service classes to which Plaintiffs and their peers are assigned are not guided by these professional 

standards necessary to ensure that courses have pedagogical value. See Section II.B.1 supra. Indeed, 

experienced educators agree that the Service44 and Home45 courses to which Plaintiffs and their peers 

                                                 
43 Exhibits 100-110 contain testimony from a random sample of 10 school districts pertaining to those 
districts’ practices regarding master scheduling and assignment of students to contentless classes. See 
Oakes Decl. ¶ 6. For a summary of these declarations in table form, see Appendix 6.  
44 E.g., Ex. 46 ¶ 37 (“IWE is not a real class and does not deliver any academic content or 
enrichment, students basically receive elective credit for doing nothing.”); Ex. 35 ¶¶ 5-6; Ex. 47 ¶ 20 
(“In the majority of cases, students are receiving an elective credit for sitting around and doing their 
homework or just listening to music and talking to friends.”); Ex. 45 ¶ 18 (“Almost no learning goes 
on during an IWE period.”). 
45 Compton Principal Stephen Glass, on behalf of Compton High School, admitted that “as a 
standard, we shouldn’t have free periods.” Ex. 3 at 154:5-6. Instead, “[s]tudents should, in our 
opinion, be in classes that are . . . substantive” and promote “college or career readiness.” Id. 154:1-6. 
Chief Deputy Superintendent Zeiger also admitted confusion about the paradoxical concept of a 
“Home” period: “[Y]ou’ve got two terms that don’t fit in my mind, ‘classes’ and ‘home.’ So it makes 
it sound like you are assigned as a class, home. That is not familiar to me.” Ex. 1 at 74:1-4. 
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are assigned are wholly devoid of educational value. Oakes Decl. ¶ 14 (Home periods, in which 

“there is not even the pretense of learning” “are not intended to contribute to the education of 

students), ¶ 32; Price Decl. ¶ 9 (“There is absolutely no legitimate educational purpose served by 

simply releasing a student early to go home . . . .”). 

Second, many students in Plaintiffs’ schools do not freely choose to enroll in contentless 

courses, but are involuntarily assigned because of lack of other available courses that are substantive, 

instructional, and grade-level appropriate.46 For example, when Angelica Rodriguez at Fremont 

Oakland, who is not on track to meet her A-G requirements, was assigned to Construction Tech 1 

despite having taken and passed both Construction Tech 1 and Construction Tech 2, she was told no 

other courses were available and her schedule was changed to reflect that she was an IWE student in 

the same Construction Tech 1 class to which she had been improperly assigned. Ex. 56 ¶¶ 3, 5. This 

practice departs from professional norms and typical school district procedures in California, in 

which students are not assigned to contentless courses because there are no other courses available in 

which to place them. Oakes Decl. ¶ 20; Price Decl. ¶ 9; App’x 6. As the Court emphasized in the 

TRO, “that other schools have ‘silent’ and ‘study’ periods does not mean that those period are 

assigned to students in lieu of needed substantive courses.” TRO at 9 n.7. Indeed, in response to the 

Court’s TRO requiring students to be provided the option of enrolling in “substitute course[s] that are 

substantive, instructional, appropriate for that student’s grade level, and fulfill Jefferson’s obligation 

to ensure that the student has timely access to courses needed for graduation and college eligibility,” 

TRO at 11, Jefferson hired an additional three teachers and an intervention coordinator to provide 

these much-needed additional course offerings. Ex. 115 ¶ 10. 

Third, Plaintiffs’ schools do not place necessary limitations on when contentless courses may 

be assigned to ensure that enrollment in such courses do no harm to students’ education. Consistent 

with professional standards, in typical California schools, students in contentless periods must be in 

                                                 
46 See, e.g., Ex. 40 ¶ 7; Ex. 50 ¶¶ 5-6; Ex. 95 ¶ 14; Ex. 35 ¶¶ 7, 14; Ex. 69 ¶ 4; Ex. 70 ¶ 13; Ex. 96 
¶ 20; Ex. 111 ¶ 14; Ex. 112 ¶ 17; Ex. 113 ¶ 27; Ex. 46 ¶ 37; Ex. 56 ¶ 5; Ex. 57 ¶ 5; Ex. 42 ¶ 6; Ex. 43 
¶ 8; Ex. 44 ¶ 14; Ex. 114 ¶ 6; Ex. 45 ¶ 18; Ex. 62 ¶ 24; Ex. 48 ¶ 4; Ex. 59 ¶ 14; Ex. 33 ¶ 4; Ex. 61 ¶ 9; 
Ex. 98 ¶ 11; Ex. 55 ¶ 16; Ex. 54 ¶¶ 21, 22; Ex. 71 ¶ 27; Ex. 64 ¶ 20; Ex. 36 ¶ 6; Ex. 38 ¶ 10; Ex. 65 
¶¶ 5, 15; Ex. 49 ¶ 4; Ex. 118 ¶ 5; Ex. 119 ¶ 7; Ex. 121 ¶8; see also Ex. 2 at 50:20-51:3 (“I can’t say 
we would always” find room for them in a class they have not already taken.”). 
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good academic standing and on track to graduate, Oakes Decl. ¶¶ 19, 33-34; Price Decl. ¶ 8; App’x 6, 

and are only assigned to a limited number of such periods in a single semester and over the course of 

high school (typically no more than one per semester). Price Decl. ¶ 10; App’x 6. 

By contrast, some students in Plaintiffs’ schools are assigned to contentless classes for up to 

half of their course periods.47 Moreover, not only are some students assigned to contentless courses in 

Plaintiffs’ schools despite not being on track to graduate or meet A-G requirements, see Section 

II.B.1 supra, but Plaintiffs and their peers are also disproportionately disadvantaged by such classes 

because they are more likely to be academically behind, English Learners, have low literacy and 

numeracy, or have not passed the California High School Exit Exam. Oakes Decl. ¶ 10, 21; Price 

Decl. ¶ 9; App’x 1; Chung Decl. ¶¶ 74, 77-87, 91, 94-105, 134, 137-148, 151, 155-166, & Exs. V-

AA, BB-HH, PP-VV, WW-CCC; see also Section III.2.a., infra.  

Fourth, many changes to course schedules are made late into the school year in Plaintiffs’ 

schools, long after most California schools have a final schedule locked in place. Elsewhere in 

California, master schedules are typically finalized by the end of the spring, with final balancing of 

classes and addition or elimination of sections and classes completed by no later than one to two 

weeks after instruction begins. Oakes Decl. ¶ 36; Price Decl. ¶ 11; App’x 6. The many schedule 

changes weeks and months into the school year cause extensive educational disruption in Plaintiffs’ 

schools and necessarily deprives students of critical instruction time at the outset of each school year. 

Oakes Decl. ¶¶ 35-36; see Section II.B.2. supra. 

2. Contentless Courses and Schedule Changes Contribute to Deprivations of Learning Time 

in Plaintiffs’ Schools and Fundamentally Depart from the Statewide Standard. 

The disproportionate harm caused by assignment of students to contentless courses and failure 

to finalize an appropriate master schedule in Plaintiffs’ schools as compared to practices in other 

California schools systemically denies Plaintiffs and their peers of valuable learning time to which 

they are entitled and to which other students in California have access.  

Although for the purpose of achieving an expedient remedy Plaintiffs have limited the 

                                                 
47 E.g., Ex. 75 ¶¶ 8-13 (Castlemont – three of six periods); Ex. 73, at LAUSD02563 (Fremont-LA; 
four of eight periods); see Section II.B.1 supra.  
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preliminary injunctive relief sought, these identified practices represent only two of multiple factors 

that deprive students of learning time in Plaintiffs’ schools. As pled in the Complaint and described in 

teacher and student testimony, students in Plaintiffs’ schools experience the cumulative effect of 

many conditions that commonly erode learning time in high-poverty schools, including instability in 

the teaching and administrative staff,48 high student trauma and mental health need,49 and resultant 

disproportionate rates of student absences50 and teacher absences.51 See Oakes Decl. ¶¶ 7-9; Oakes 

TRO Decl. ¶¶ 15-17. Not only do these factors, taken together, aggregate to substantial losses of 

learning time, but they also “interact with and aggravate each other, all to the detriment of the 

learning and achievement of students.” Oakes TRO Decl. ¶ 17; see also Oakes Decl. 9. Cumulatively, 

they contribute to a quantum of learning time and educational program that “falls fundamentally 

below prevailing statewide standards.” Butt, 4 Cal. 4th at 686-87. Collectively, these deprivations of 

learning time substantially disrupt the educational program at Plaintiffs’ schools, causing students to 

fall further and further academically behind. 

a.  Lost Instruction Time in Plaintiffs’ Schools Disrupts the Educational Program.  

The evidence in this case demonstrates overwhelmingly that practices in Plaintiffs’ schools 

have systemically deprived Plaintiffs and their peers of equal access to instructional time. This year 

alone, for example, Johnae Twinn is only in substantive courses for half of the school day and lost 

two full weeks of school at the beginning of the year when she was in the incorrect math class and 

her other two classes were taught by substitute teachers. Ex. 40 ¶¶ 3, 9, 11. But “the loss of a specific 

                                                 
48 Ex. 95 ¶¶ 6-8; Ex. 67 ¶¶ 7-8; Ex. 51 ¶¶ 10-11; Ex. 93 ¶ 4; Ex. 44 ¶ 4; Ex. 43 ¶¶ 3-7; Ex. 84 ¶ 16; 
Ex. 97 ¶ 8; Ex. 66 ¶¶ 10-12; Ex. 46 ¶¶ 41-42 , 46; Ex. 113 ¶¶ 28-32; Ex. 87 ¶¶ 3-5, 7; Ex. 96 ¶¶ 21-
23, 27; Ex. 111 ¶¶ 18, 22-23; Ex. 112 ¶¶ 20, 23; Ex. 70 ¶ 14; Ex. 89 ¶¶ 14-16; Ex. 45 ¶¶ 4, 7; Ex. 62 
¶¶ 11, 13, 25; Ex. 47 ¶¶ 3, 5; Ex. 54 ¶¶ 24-25; Ex. 55 ¶¶ 21, 26; Ex. 64 ¶ 23; Ex. 90 ¶ 17; Ex. 71 ¶¶ 
30, 37. 
49 Ex. 51 ¶¶ 6-7; Ex. 67 ¶ 3; Ex. 95 ¶¶ 3-5; Ex. 116 ¶ 10; Ex. 94 ¶ 11; Ex. 43 ¶ 14; Ex. 44 ¶ 9; Ex. 117 
¶ 7; Ex. 77 ¶ 8; Ex. 38 ¶ 12; Ex. 65 ¶¶ 22-23; Ex. 85 ¶ 7; Ex. 86 ¶ 9; Ex. 92 ¶¶ 12-13; Ex. 46 ¶¶ 6-10, 
12, 14, 16, 18, 19; Ex. 113 ¶ 6, 9, 12; Ex. 87 ¶¶ 19-21; Ex. 96 ¶¶ 3-9; Ex. 111 ¶ 10, 16; Ex. 112 ¶¶ 5, 
8-9; Ex. 70 ¶¶ 3-5; Ex. 89 ¶¶ 5-6; Ex. 45 ¶¶ 25-27; Ex. 62 ¶¶ 4-5, 8; Ex. 47 ¶ 22; Ex. 54 ¶¶ 6, 8; Ex. 
55 ¶ 6-8, 10; Ex. 64 ¶¶ 5-6; Ex. 90 ¶¶ 10-11. 
50 Ex. 46 ¶ 17, 20, 25; Ex._113 ¶¶ 11, 16; Ex. 91 ¶¶ 6-7; Ex. 87 ¶ 11; Ex. 96 ¶¶ 11-12; Ex. 111 ¶ 5-6, 
10; Ex. 112 ¶ 10; Ex. 70 ¶ 10; Ex. 89 ¶ 8; Ex. 45 ¶ 10; Ex. 62 ¶ 17; Ex. 54 ¶¶ 12, 15; Ex. 55 ¶¶ 4, 6; 
Ex. 64 ¶ 8; Ex. 90 ¶ 5; Ex. 71 ¶¶ 6-10; Ex. 95 ¶¶ 9, 11; Ex. 67 ¶¶ 12-14; Ex. 51 ¶ 13; Ex. 38 ¶ 17; Ex. 
65 ¶ 14; Ex. 93 ¶ 6; Ex.43 ¶ 12; Ex. 83 ¶ 5; Ex. 61 ¶ 5; Ex. 98 ¶ 5. 
51 Ex. 113 ¶ 33; Ex. 87 ¶ 10; Ex. 54 ¶ 23; Ex. 55 ¶ 26; Ex. 64 ¶ 21; Ex. 90 ¶ 20; Ex. 71¶ 35; Ex. 65 
¶¶ 18-19; Ex. 61 ¶¶ 7-8. 
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number of days, hours, or weeks of academic learning time cannot capture the full measure of the 

damage done to the education of these students.” Oakes TRO Decl. ¶ 25. The evidence further reveals 

that direct and immediate consequence of this extreme loss of learning time is extensive disruption to 

the overall educational program in Plaintiffs’ schools. 

In addition to the hours and minutes of instruction wasted with students languishing with 

nothing to do in Service periods or simply sent home, failure to assign students to meaningful 

coursework also disrupts the work of the school by disturbing classrooms in session as students 

without anywhere to be wander around campus, Ex. 33 ¶ 5, and by contributing to student 

absenteeism. Oakes Decl. ¶ 8 (“[W]hen schools assign students to courses or service duties where 

very little or no learning takes place, students understand that being absent has fewer educational 

consequences.”); Ex. 65 ¶ 4; Ex. 121 ¶ 7. 

Likewise, as students’ schedules change weeks and months into the school year, teachers are 

faced with a pedagogical dilemma as they determine whether to stop and reteach material for new 

students entering the class or move forward with planned curriculum. Oakes Decl. ¶ 36. If teachers 

do not spend substantial time reviewing, students who have transferred into classes midway through 

the semester will be behind in the coursework,52 and, having missed foundational instruction that the 

curriculum assumes they have received, will be limited in their ability to achieve mastery of 

subsequent material. Id.; see also Oakes TRO Decl. ¶ 27. Yet if teachers reteach prior lessons or wait 

until the class roster stabilizes to begin introducing new material, Ex. 55 ¶ 23, curriculum designed to 

be delivered over the course of a full academic year must be compressed to a shorter duration. Oakes 

TRO Decl. ¶ 27; Ex. 55 ¶ 25. Either way, teachers lack the time to deliver the academic content to 

meet state standards. Oakes TRO Decl. ¶ 27. Changes to the schedule at the beginning of the school 

year are also particularly disruptive because they prevent the establishment of routines and formation 

of a strong classroom culture,53 which contributes student absenteeism, Ex. 96 ¶ 19; and classroom 

management problems Ex. 55 ¶ 23. 

                                                 
52 Ex. 47 ¶ 17; Ex. 98 ¶ 10; Ex. 38 ¶ 5; Ex. 85 ¶ 4, 
53 Ex. 87 ¶ 18; Ex. 96 ¶ 19; Ex. 91 ¶ 13; Ex. 55 ¶ 23 (Gonzalez). 
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b. The Cumulative Effect of Lost Learning Time Leaves Students in Plaintiffs’ Schools 

Academically Far Behind Their California Peers and Unprepared for College. 

Like the Jefferson student body, where even the “standouts” “have difficulty competing at the 

college level”, TRO at 4, the evidence reveals that students in Plaintiffs’ schools trail far behind their 

peers at other California schools academically. App’x 1; Chung Decl. ¶¶ 74, 77-87, 91, 94-105, 134, 

137-148, 151, 155-166, & Exs. V-AA, BB-HH, PP-VV, WW-CCC. Even high-achieving students in 

Plaintiffs’ schools typically graduate unprepared to succeed at the college level.54 Indeed, while 46% 

of California students achieved above a 1500 out of 2400 on the most recent SAT college admission 

exam, only between four and nine percent of test-takers in Plaintiffs’ high schools met the same 

standard. App’x 1; Chung Decl. ¶¶ 91, 94-105 & Exs. BB-HH. The reliance on courses devoid of 

content sets students who are already behind even further back by denying them the learning time 

necessary to attain college-level literacy, numeracy, and critical thinking skills. Id.; Oakes Decl. ¶ 9. 

For example, of the 14 students who completed AP Calculus at Castlemont, only three students tested 

as ready to take calculus at a University of California level. Ex. 35 ¶ 8. Approximately 95% of 

Castlemont students who attend a community or four-year college must take remedial classes, id. ¶ 9, 

reducing the likelihood of graduation. Oakes Decl. ¶ 21; Ex. 35 ¶ 9. Assigning students to courses 

empty of content also reduces the chance that students will be admitted to college at all. Ex. 69 ¶ 5, 

Ex. 96 ¶ 20; Ex. 72 ¶ 8; Ex. 122 ¶ 3; Ex. 118 ¶ 7. 

Particularly in Plaintiffs’ schools—in which the vast majority of students are academically far 

behind—to suggest that students who have met the bare minimum required for graduation need take 

no further classes sends a damaging message of low expectations.55 The message that these students 

are not worth the added academic investment further contributes to academic disengagement and low 

morale in Plaintiffs’ schools. Oakes Decl. ¶ 8. 

C. No Compelling State Interest Justifies Defendants’ Conduct 

                                                 
54 Ex. 35 ¶¶ 8-10; Ex. 69 ¶ 5; Ex. 70 ¶ 13; Ex. 96 ¶ 20; Ex. 111 ¶ 14; Ex. 46 ¶ 38; Ex. 47 ¶ 20; Ex. 48 
¶ 6; Ex. 54 ¶ 22; Ex. 71 ¶ 28; Ex. 64 ¶ 20.  
55 See Oakes Decl. ¶ 8; Ex. 35 ¶ 10; Ex. 70 ¶ 13; Ex. 113 ¶ 27; Ex. 55 ¶ 19; see also Ex. 62 ¶ 23 
(“The scheduling craziness also affects the students’ perception of the school. The students think that 
we as a school do not care enough about them to take care of these basic issues in advance of the 
school year.”).  
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Because the State’s failure to intervene to address the educational harm to Plaintiffs has a 

“real and appreciable impact” on Plaintiffs’ fundamental interest in education, Defendants’ conduct is 

subject to strict scrutiny. Butt, 4 Cal. 4th at 685-86; see also Serrano I, 5 Cal. 3d at 608-10. They 

“shoulder the burden of establishing that [the State’s actions are] necessary to achieve a compelling 

state interest.” Serrano II, 18 Cal. 3d at 768; Serrano I, 5 Cal. 3d at 610-15; Butt, 4 Cal. 4th at 682. 

Defendants cannot offer any rational pedagogical justification for its permitting such practices to 

occur year after year, let alone meet this exacting standard. 

This Court has already considered and rejected the State’s purported justifications for its 

inaction on these issues, including the argument that “an existing state policy and plan recently set 

into motion promoting ‘local control’” is “a justification for depriving students of their fundamental 

right to a basically equivalent education,” TRO at 9 (citing Butt, 4 Cal. 4th at 688-9), and the Court’s 

holding applies here.56 The State can show no compelling interest in abnegating its constitutional 

responsibility to ensure that all children in California receive equal educational opportunity.  

D. The Balance of Harms Strongly Favors Plaintiffs 

This Court must require the State to intervene immediately to stop further loss of instruction 

time in Plaintiffs’ schools. The relative interim harm favors Plaintiffs. In Butt, “the trial court also 

expressly concluded that plaintiffs, District students and their parents, would suffer ‘substantial and 

irreparable harm’ if a preliminary injunction were denied.” Butt, 4 Cal. 4th at 692-93. The evidence 

presented by Plaintiffs shows that they will suffer devastating educational harm if the State’s conduct 

is permitted to continue. See Section III.B.2, supra. The State, in contrast, will suffer no harm. This 

Court has already rejected the argument that State “intervention will interfere with, and undermine, 

long-term funding and local control initiatives, concerns that were dismissed in Butt.” TRO at 10. Far 

from harming the State, an injunction would require only that the State fulfill its constitutional duty to 

ensure that each student in California has equal educational opportunity, or, more to the point, the 

semblance of educational opportunity in the first place. 
                                                 
56 The California Supreme Court also rejected an identical argument in Butt, recognizing that “the 
local-district system of school administration . . . is not a constitutional mandate, but a legislative 
choice,” and emphasizing that “[t]he Constitution has always vested ‘plenary’ power over education 
not in the districts, but in the State.” 4 Cal. 4th at 688; see also Tinsley v. Palo Alto Unified Sch. Dist., 
91 Cal. App. 3d 871, 904 (1979). 
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FIG 1. Student Enrollment by Ethnicity (2013-14)
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Source: DataQuest 
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FIG 5. Graduation Rate and UC/CSU Eligbility (2012-13)
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APPENDIX 2
INSTRUCTION-FREE PERIODS IN PLAINTIFFS’ SCHOOLS

AND OTHER SCHOOLS IN PLAINTIFFS’ DISTRICTS (2012-2015)

Master schedules for the California high schools attended by Plainti�s reflect that hundreds of students have been enrolled in Service periods
in Plainti�s’ schools and similar high poverty schools in Plainti�s’ districts in recent years.  

Data for Castlemont High School are from the following exhibits to the Declaration of Kathryn Eidmann in Support of Plainti�s’ Motion for Preliminary
Injunction: Exhibit 17 at OPS001310-12 (2012-2013 school year); Exhibit 18 at OPS001214-1217 (2013-2014 school year), Exhibit 131 at OPS001319-1321
(2013-2014 school year); and Exhibit 19 at OPS001230-1231 (2014-2015 school year). 

Data for Fremont High School in Oakland are from: Exhibit 126 at OPS001288-1289 (2012-2013 school year), Exhibit 20 at OPS001250-1252
(2013-2014 school year) and Exhibit 21 at OPS001273-1275 (2014-2015 school year).

Data for Compton High School are from: Exhibit 22 at CUSD00559-597, CUSD00600-603 (2012-2013 school year);Exhibit 23 at CUSD00525-529,
CUSD00531-542, CUSD00544-553, CUSD00556-557 (2013-2014 school year); and Exhibit 24 at CUSD00496-500, CUSD00502-513, CUSD00515-516
(2014-2015 school year).

Data for John C. Fremont High School in Los Angeles are from: Exhibit 127 at LAUSD00193, LAUSD00195-196, LAUSD00215 (service periods,
2012-2013 school year) and LAUSD00165 (home periods, 2012-2013 school year). 

Data for Dorsey High School are from Exhibit 128 at LAUSD02764 (service periods, 2014-2015 school year) and LAUSD02758 (home periods,
2014-2015 school year). 

Data for Je�erson High School are from: Exhibit 27 at LAUSD01335, LAUSD01337, LAUSD01339, LAUSD01342 (service periods, 2014-2015 school year)
and LAUSD01339 (home periods, 2014-2015 school year). Exhibit 28 at LAUSD00614-632 (service periods, fall 2012 semester) and LAUSD00570,
LAUSD00619-620 (home periods, fall 2012 semester); Exhibit 29 at LAUSD01132, LAUSD01150 (service periods, spring 2013 semester) and LAUSD01086-
1087, LAUSD01137 (home periods, spring 2013 semester; Exhibit 30 at LAUSD00674, LAUSD00677, LAUSD00695 (service periods, fall 2013 semester)
and LAUSD00683-684 (home periods, fall 2013 semester); Exhibit 31 at LAUSD01199-1200, LAUSD01203-1204, LAUSD1209, LAUSD01230 (service
periods, spring 2014 semester) and LAUSD01156, LAUSD01216 (home periods, spring 2014 semester).

Data for McClymonds High School are from: Exhibit 8 at OPS000865-866 (2013-2014 school year); Exhibit 9 at OPS000878-879 (2014-2015 school year). 

Data for Centennial High School are from: Exhibit 10 at CUSD00141 (2012-2013 school year); Exhibit 11 at CUSD00133 (2013-2014 school year);
and Exhibit 12 at CUSD00111-120 (2014-2015 school year).

Data for Dominguez High School are from: Exhibit 13 at CUSD01051-1052 (2012-2013 school year);  Exhibit 14 at CUSD01014 (2013-2014 school
year); and Exhibit 15 at CUSD00983 (2014-2015 school year). 

All data concerning school enrollment numbers are from: the California Department of Education dataquest website, http://data1.cde.ca.gov/dataquest/

TOTAL
ENROLLMENT

SCHOOL
(DISTRICT)

HOME
PERIODS

SERVICE
PERIODS

TOTAL
ENROLLMENT

HOME
PERIODS

SERVICE
PERIODS

TOTAL
ENROLLMENT

HOME
PERIODS

SERVICE
PERIODS

2012-2013 2013-2014 2014-2015

CASTLEMONT
OUSD 641 –* 109 564 – 135 N/A** – 82

FREMONT
OUSD 795 – 38 727 – 58 N/A – 71

COMPTON
CUSD 2,224 – 242 2,190 – 136 N/A – 75

FREMONT
LAUSD 2,515 670 277 2,329 N/A N/A N/A N/A N/A

DORSEY
LAUSD 1,207 N/A N/A 1,180 N/A N/A N/A 71 50

JEFFERSON
LAUSD 1,425

113 (F)†
237(S)‡

59 (F)
57 (S)

239 (F)
348 (S)

87 (F)
299 (S)1,145 N/A 156 29

MCCLYMONDS
OUSD 268 N/A N/A 275 N/A 17 N/A N/A 23

CENTENNIAL
CUSD 1,044 N/A 56 929 N/A 28 N/A N/A 44

DOMINGUEZ
CUSD 609 N/A 110 579 N/A 113 N/A N/A 79

PL
A

IN
TI

FF
S’

SC
HO

O
LS

A
D

D
IT

IO
N

A
L

SC
HO

O
LS

*

**
†
‡

Indicates that the information was not provided in the master
schedules produced to Plainti�s.
Indicates that the information was not made available to Plainti�s.
Fall semester
Spring semester

1.    55 of which were scheduled in a zero period held before school.
2.   82 of which were scheduled in a zero period held before school.
3.   53 of which were scheduled in a zero period held before school.

1 2 3

Data Sources



APPENDIX 3
SUMMARY OF STUDENT AND STAFF DECLARATIONS

STATEMENT

Students are assigned to
Home periods.

DECLARANTS EVIDENCE

STUDENTS
2014-2015

STUDENTS
2014-2015

FREMONT

STAFF

STUDENTS
CA

ST
LE

M
O

N
T

STAFF

STUDENTS

STUDENTS
2014-2015
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M

PT
O

N

STAFF

STUDENTS

STUDENTS
2014-2015

FR
EM

O
N

T 

  

STUDENTS
2014-2015

D
O

RS
EY



STATEMENT

No educational activities take
place during Home periods.

DECLARANTS EVIDENCE

STUDENTS
2014-2015

STUDENTS
2014-2015

FREMONT

DORSEY

STAFF
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ST
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M
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N

T

STAFF
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T 

STUDENTS
2014-2015

STATEMENT DECLARANTS EVIDENCE
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2014-2015
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STUDENTS

STAFF

STUDENTS

CA
ST

LE
M

O
N

T
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STATEMENT

Students are assigned to
Service periods. (cont.)

DECLARANTS EVIDENCE

STAFF

STUDENT

STAFF
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M

PT
O

N

STAFF

STUDENTS

STUDENTS

FR
EM
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T 
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STATEMENT

periods.

DECLARANTS EVIDENCE
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STUDENTS
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STUDENTS
2014-2015

CO
M

PT
O

N

STATEMENT

(cont.)

DECLARANTS EVIDENCE

STAFF

STUDENTS
2014-2015

STUDENTS
2013-2014
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T
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T 



STAFF
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2014-2015
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2014-2015
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STATEMENT DECLARANTS EVIDENCE

STUDENTS
2014-2015
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T

STATEMENT

(cont.)

DECLARANTS EVIDENCE



STATEMENT

Students are assigned to
Home and Service periods
because no grade-appropriate,
substantive, and instructional 
classes are available. (cont.)

DECLARANTS EVIDENCE

STUDENTS
2013-2014

STAFF
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STUDENTS
   

   

   

STUDENTS
2013-2014
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   r
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STATEMENT DECLARANTS EVIDENCE

STAFF

CA
ST

LE
M

O
N

T

STAFF

STUDENTS

STUDENTS

FR
EM

O
N

T 

STUDENTS

D
O

RS
EY

STATEMENT

(cont.)

DECLARANTS EVIDENCE
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STUDENTS
2014-2015

DORSEY
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COMPTON
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2014-2015
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U
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(cont.)
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STATEMENT

There are many changes to
the master schedule and
student/teacher schedules
that cause lost instruction time
at the beginning of the school
year; many students are given
incorrect schedules.

DECLARANTS EVIDENCE

STUDENTS
2014-2015
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STATEMENT

for college and career are

(cont.)
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STATEMENT

There are many changes to
the master schedule and
student/teacher schedules
that cause lost instruction time
at the beginning of the school
year; many students are given
incorrect schedules. (cont.)
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(cont.)

DECLARANTS EVIDENCE

STAFF

STUDENTS

STUDENTS

CO
M

PT
O

N

STAFF

FR
EM

O
N

T 



STAFF

STUDENTS

FR
EM

O
N

T 

STUDENTS

D
O

RS
EY

STATEMENT

(cont.)
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STATEMENT DECLARANTS EVIDENCE
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(cont.)

DECLARANTS EVIDENCE
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LIST OF DECLARANTS
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STATEMENT

(cont.)

DECLARANTS EVIDENCE
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APPENDIX 4
SUMMARY OF COMPTON, LAUSD, OUSD, AND STATE POLICIES AND PRACTICES

SERVICE PERIODS

POLICY / PRACTICE

Students are assigned to Service Periods.

ENTITY SUMMARY

COMPTON
Glass

Id
Id.

Id.

   Id

OUSD
id

   id

LAUSD

   Id

STATE
Zeiger

   Id.

POLICY / PRACTICE ENTITY SUMMARY

COMPTON
Glass

Id

OUSD

   Id
id.

LAUSD

id.

id

id.

STATE

   id

id

   id.
 



POLICY / PRACTICE

Activities a student can be asked to
perform during a Service Period are not
defined or limited to activities deemed to
be pedagogically or academically valuable. 

ENTITY SUMMARY

CUSD
Glass

There is no written document on service periods that defines what students can
or cannot do.  Ex. 3 at 112:6-9.  See also Ex. 76 (Glass Dep. Ex. 7, Student Worker
Application for “School Service”).

Tasks Glass assigns for his students:

viz. tour guides for guests, id. at 127:4-10.
id. at 130:8-14.

id
id. at 149:9-12.
 id. at 111:7-10.

   id. at 111:11-14, 112:10-13.

Glass does not know whether students in service courses with other supervisors:
id

 id
id

id. at 126:11-13.
 id. at 126:16-22.

id
id. at 129:16-130:1.

LAUSD
“provide[s] directions to secondary schools . . . .”  Ex. 39 at LAUSD01713. 

Representative course descriptions: 

School Service Course Description
“Representative Objectives 

   and the public. 
Practice and develop skills in recordkeeping, organizing material, communicating

   with peers and adults. 

   and selling. 

   maturity, and a positive self-image. 

Application of Basic Skills 
The student will use: 

   students and adults visiting the school.”

Ex. 39 at LAUSD01720.

Office Technician Course Description
“Representative Objectives 

the ability to: 

Operate duplicating machines, fax machines, scanning machines, poster makers
   and laminating machines. 

   computational skills. 

Application of Basic Skills 
The student will use: 

Ex. 39 at LAUSD01723.



POLICY / PRACTICE

Activities a student can be asked to
perform during a Service Period are not
defined or limited to activities deemed to
be pedagogically or academically valuable.
(cont.) 

ENTITY SUMMARY

OUSD
Taylor

   Id

Id
Id

id
 id

   assignments, id
Id

Id

OUSD
Taylor

id
Id

id
   level, id id

STATE

   id

id
 Id

POLICY / PRACTICE

Service Period

ENTITY SUMMARY

COMPTON

LAUSD

STATE

   id

id

   id.



OUSD
Taylor

Id.
Id

POLICY / PRACTICE ENTITY SUMMARY

COMPTON

LAUSD

STATE

Id.

OUSD
Taylor

Id

Id

POLICY / PRACTICE ENTITY SUMMARY

COMPTON

id.

Id.

LAUSD

Id.

STATE
id

Id

id

OUSD
Taylor

Id.

Id

Id Id

Id

POLICY / PRACTICE ENTITY SUMMARY

COMPTON

LAUSD

HOME PERIODS



POLICY / PRACTICE

Home Periods have no required content
and need not have any content at all.
(cont.)

ENTITY SUMMARY

STATE

OUSD

Id

Id

POLICY / PRACTICE

Home Period

ENTITY SUMMARY

COMPTON

LAUSD

Id.

STATE

Id

OUSD

that reduction.  Id

COMPTON
Id

Id

id

id
Id

LAUSD

POLICY / PRACTICE ENTITY SUMMARY

LAUSD

STATE

Id

OUSD
id

id id
id

 id.
Id

Id

POLICY / PRACTICE ENTITY SUMMARY



POLICY / PRACTICE

Changes made as a result of or after
the filing of the lawsuit
(cont.)

ENTITY SUMMARY

STATE
Zeiger

The state has not directed that anything needs to be done at Dorsey, Ex. 1 at
165:12-16, Fremont (LAUSD), id. at 165:17-18, any LA high school, id. at 165:19-21,
or any high school in California, id. at 165:22-23.

MASTER SCHEDULES

OUSD
Taylor    Ex. 2 at 30:19-31:4, and always adjusted in August.  Id. 

   school year starts on the last Monday in August.  Id. at 31:20-22.  Actual schedule

   Id
   August.  Id. at 32:12-17.  Students see counselors in order to change schedule, e.g.

Id. at 33:16-34:14.

   etc.  Id. at 144:4-145:2.  

POLICY / PRACTICE

informed about whether Districts in fact
do so.

ENTITY SUMMARY

COMPTON
Glass

   much easier for transfer students, id. at 204:23-205:8.
id

id. at 27:14-16.
id. at 43:13-21.

LAUSD
Chang

Id. at 35:16-23. 

   master schedules in the focus schools.  Id. 

Id. at 32:13-24.

STATE
Zeiger id. at 142:7-9, or if

id. at 142:10-17. 
id. at 142:23-25, nor directed anyone, id. at 143:1-3, to so

id. at 143:6-9, or the number of students whose schedules
 id. at 143:10-13, or

id. at 143:14-22.  

id
id. at 144:4-13.  

id. at 144:14-18, or
id. at 144:19-23.  



APPENDIX 5
STUDENT PROFILES

CASTLEMONT
Johnae Twinn, a senior at Castlemont in Oakland, is currently assigned to
no class during first or sixth period, has an IWE period for second period,
and is enrolled in only three substantive courses: AP Calculus, American
 Government, and English 4. Ex. 40 ¶¶ 2, 3. Although Johnae is college-
bound and interested in medicine, id. ¶ 2, she is not taking a science class,
id. ¶ 3. Johnae’s empty periods originally were partially filled by Physiology
and Debate, but both those courses were cancelled due to lack of staff.
Id. ¶ 7. Johnae also wanted to take AP courses in Government, History, and
English, but they were all oversubscribed and had no room for her. Id. ¶ 8.
Johnae was also originally placed in Math Analysis, which is pre-calculus,
until she was switched after two weeks into AP Calculus. Id. ¶ 9. In addition,
two of the three substantive courses to which Johnae was assigned—
American Government and English 4—were staffed by substitute teachers
for the first several weeks of the school year. Id. ¶ 11. This is not the first time
Johnae has had scheduling problems; in tenth grade, her schedule was
switched three times. Id. ¶ 12. During Johnae’s IWE period with a counselor,
she usually spends that period sitting in the computer room and is assigned
to tasks such as shredding only “once in a blue moon.” Id. ¶ 5. During sixth
period when she has no class scheduled, Johnae sits in on a second section
of English 4 because she “get[s] more out of it than just going home.” Id. ¶ 3.

CASTLEMONT
Jayla Davis, a senior at Castlemont, has three substantive classes, one period
of CyberHigh, and two periods with no class, despite the fact that she needed
to make up a number of classes that she had failed. Ex. 122 ¶¶ 2, 3, 6. Every
day she leaves school at lunch time, at 12:47. Id. ¶ 3. In the fall, Jayla was
using CyberHigh to make up a number of classes that she had previously
failed, including English, Geometry, US History, and science, and also to take
some electives. Id. ¶ 6. This semester Jayla is using CyberHigh to take a
physical science course she has never taken before, in order to get science
credits she needs to graduate. Id. At the beginning of this school year, for
two to three weeks, only one of Jayla’s classes was taught by a permanent
teacher; she had substitute teachers in English, Government, and CyberHigh.
Id. ¶¶ 6, 7, 8. Jayla feels that students at other schools “get a much better
education and a lot more opportunities and advantages.” Id. ¶ 12. 

CASTLEMONT
BreAnna Gonzalez, a senior at Castlemont, is taking three classes and an IWE.
Ex. 118 ¶¶ 2, 3. During the other two periods, she has no class assigned. Id. ¶ 3.
At the beginning of the school year, BreAnna was assigned to English,
AP Calculus, Government/Economics, and Physiology. Id. ¶ 4. However, one
month into the school year, her Physiology teacher’s fifth period class was
cancelled, and all the students who needed his science class to graduate
were moved into BreAnna’s first period Physiology section. Id. ¶ 5. BreAnna,
and the other students like her who did not need Physiology in order to
graduate, was dropped from Physiology. Id. BreAnna was disappointed
because she hopes to become a physical therapist and thought Physiology
would be helpful. Id. Instead of Physiology, BreAnna has an IWE period,
during which she “help[s] the teacher prepare before class, grade papers,
staple papers, and get computers ready for students.” Id. ¶ 6. In her eight
college applications, BreAnna had to explain why she is taking only three
substantive classes. Id. ¶ 7. She hopes that the colleges will not think that
she was “taking the easy way out” or that she “just did not want to take
any classes.” Id. Of BreAnna’s three substantive classes, two of them
(English and Government) had substitute teachers for 2 to 3 weeks in the
beginning of the school year. Id. ¶ 8.

FREMONT OUSD

Loata Fine, a senior at Fremont in Oakland who plans to study political
science in college next year, had a schedule this fall that “changed so many
times that [she] can’t even remember all of the times or all of the ways that
it changed.” Ex. 78 ¶¶ 2, 3, 12. Fall semester, Loata had content-free classes
for three of her eight periods. She was assigned to IWE, where she did
things like “staple papers, make copies, set up lab stations, or grade papers,”
but mostly “just sit there . . . .” Id. ¶ 6. She was also assigned to “Academic
Literacy,” which “is exactly the same thing as IWE”; during that period,
Loata, along with another student, “mostly sit[s] in the classroom” and does
homework. Id. ¶ 7. In the fall Loata also had an additional period free called
“Concurrent Enrollment,” because she was supposed to be taking a
community college class; however, she had to drop that class because it met
once a week from 6:30 to 9 pm and it was difficult to travel to class at night.
Id. ¶ 9. As a result, Loata had eighth period free for the whole semester.
Id. ¶ 10. This semester Loata still has two instruction-free periods: IWE and
Academic Literacy. Id. ¶ 5. At the beginning of the school year, Loata’s
Math Analysis class was so large that students had to bring in chairs from
other rooms; eventually that class was split into two sections. Id. ¶ 14.
Scheduling problems are not new to Loata; in ninth grade, she was placed
in Algebra I although she had already taken and passed it. Id. ¶ 13. 

FREMONT OUSD

Angelica Rodriguez, a senior at Fremont, plans to go to a community college
next year to study psychology. Ex. 56 ¶¶ 2, 3, 13. She had hoped to go to a four-
year college, but during her sophomore year she got a D in Biology and cannot
meet the A-G requirements required for admission to a University of California
or California State University. Id. ¶ 3. At the beginning of her senior year, she
was assigned to Construction Tech 1, although she had already taken both
Construction Tech 1 and Construction Tech 2. Id. ¶ 5. She asked the counselor to
switch classes, but the counselor told her there were no other classes available.
Id. Instead, Angelica became an IWE for Construction Tech 1. Id. She and other
IWE students sometimes help the teacher with printing, copying, or carrying
wood, but if there is nothing for her to do, she goes to her English teacher’s
classroom to do homework. Id. ¶ 6. The beginning of Angelica’s senior year did
not go smoothly. In her Math Analysis class, there were so many students that
“the classroom was overflowing,” “cramped and distracted,” making it “difficult
to learn” until the class was split after a few weeks. Id. ¶ 9. For the first few
weeks of her AP Spanish class, there were so many students that some had
to stand up during the class, making it difficult to learn. Id. ¶ 10. Last year,
Angelica also had problems with her schedule; her Spanish teacher left during
the semester, the class was canceled, and she was placed into PE instead. Id. ¶ 12. 

FREMONT OUSD

Eric Flood attended Fremont High School in Oakland and was a senior in
2013-14. Ex. 43 ¶ 2. During the first semester of his senior year, out of six
classes, Eric had only two classes with content and consistent instruction.
Eric’s schedule was government, journalism, two regular classes, and two
IWE periods. Id. ¶ 8. For twelve weeks, his government class was taught by
a series of substitute teachers who assigned students packets of work
which he could not complete because he “hadn’t learned the information
in the class” necessary to complete the packets. Id. ¶ 3. His journalism class
had to be combined with the video production class, whose teacher had
left six weeks into the year; his journalism teacher thus had to teach two
classes at once, resulting in her spending less time teaching the journalism
class. Id. ¶ 4. During his IWE in the school office, he would “file things, sort
the mail, or run errands,” or “just chill,” and during the second IWE, he would
make copies, bring passes to students, and help file papers. Id. ¶ 8. He was
placed into two IWEs because he had already taken the only two available
electives. Id. This is not the first time that Eric lost learning time because his
teachers left; in his junior year, the advanced drama teacher left a few weeks
before the end of the year, and the substitute teacher showed movies almost
every day for the rest of the year. Id. ¶ 6. 



FREMONT OUSD

Carmen Jimenez, a senior at Fremont High School in Oakland, has taken
all the AP classes her school offers. Ex. 41 ¶¶ 2, 4. This year, she has two
periods “with no real classes”: an IWE and a period with no class. Id. ¶ 5.
During her IWE, Carmen is trying to teach herself AP Calculus BC; she took
the AP Calculus AB class last year and wants to take the BC exam in May,
but her school does not offer the class. Id. ¶ 6. During the period when she
has no class, she “basically do[esn’t] do anything.” Id. ¶ 8. This is not the
first year Carmen has had contentless courses; her sophomore year, she
had an IWE period for first period. Id. ¶ 9. She “would just sleep in and come
to school late” since “[t]here was no point coming in for first period if there
was nothing to do.” Id. Carmen has applied to four UC schools and CSU schools
and wants to study public health so that she can help her community. Id. ¶ 2. 

FREMONT LAUSD

Jessy Cruz attended Fremont High School in Los Angeles. Ex. 37 ¶ 2. Although
Jessy—who was a foster youth, had transferred schools multiple times, and
had failed many classes—was not able to complete the credits to graduate
from high school, id. ¶¶ 2-3, 5, 7, 17, he was nonetheless assigned to two
Service periods and one Home period during his senior year of high school,
id. ¶ 17. Instead of taking courses that would have permitted him to graduate
and attend college, Jessy sometimes went home and took a nap during his
Home period, id. ¶ 19, and did his homework or played on his teacher’s iPad
during his Service periods, id. ¶ 20.  In addition, Jessy’s schedule changed
multiple times at the beginning of his senior year. Id. ¶ 17. 

FREMONT LAUSD

Erika Gonzalez, a senior at Fremont in LAUSD, was originally given a schedule
that had two home periods and one service period, despite the fact that
she needs to retake a Spanish class to be eligible for college and an English
class in order to graduate. Ex. 68 ¶¶ 2, 3, 6. After three weeks of waiting in
line at the counseling office with over 40 other students, Erika was placed
into Spanish 2A instead of one of her two home periods. Id. ¶¶ 3, 4. Instead
of her remaining home and service periods, which she did not ask for, Erika
would have preferred to take substantive classes that she needs to graduate
(English), id. ¶ 6, that will enhance her college eligibility (Spanish 1A), id. ¶ 5,
or that will help prepare her to pursue a career in law enforcement
(psychology, sociology, or criminal justice), id. ¶¶ 2, 5. Erika attempted once,
on the recommendation of a counselor, to make up the classes she needed
at Adult School, but when she tried to sign up, the teacher told about 12
students that there was no room for them. Id. ¶ 7. 

FREMONT OUSD

Nohemi Lucas, a senior at Fremont in Oakland, is a student leader who
dreams of becoming a doctor or a lawyer. Ex. 81 ¶¶ 2, 10. She came to
Fremont as a freshman in the Newcomer program and did not speak any
English, but by her junior year, she was the only Newcomer to be placed
in classes with native speakers. Id. ¶ 2. This year Nohemi had serious problems
with her schedule. She was originally placed in a Construction class that
she had already taken twice; placed in two sections of AP Government; not
placed in PE, which she needed; and not placed in math, which she loves.
Id. ¶ 3. Her schedule was changed four times during the first two to three
weeks of instruction. Id. She did not start Chemistry until the second week
of school and did not start Government until the third week, setting her
behind in both. Id. ¶ 4. Nohemi recently learned that, contrary to what her
counselor had told her, the English classes on her transcript do not meet 
the UC and Cal State requirements; she learned this only when she received
an email from San Diego State University stating that she was not eligible
for admission because she was missing English 1 and 2. Id. ¶ 5. Nohemi was
extremely upset, and is now taking a total of ten classes, including English 1,
English 2, and English 4, all in the same semester. Id.

COMPTON
Isaiah Moses, a Compton junior, started the year with two free periods on
his schedule, instead of the AP courses he was supposed to be enrolled in.
Ex. 59 ¶¶ 2, 5, 8. Isaiah demanded to be placed in substantive courses for
the two free periods, and succeeded in being placed in Pre-Calculus and
Physics. Id. ¶ 6. One month into the school year, he was also placed in
AP Chemistry before school. Id. ¶¶ 8, 9. In addition, until January of this
year, Isaiah was assigned a “TA period” during which he occasionally made
copies, graded papers, and notified teachers of meetings, but often had
nothing to do. Id. ¶ 11. In January he was taken out of the TA period and
placed into Algebra 2 which he had previously taken and passed. Id. ¶ 13.
Last year, his Algebra 2 class was taught by several substitute teachers
until the second semester of the course, which means that he did not learn
prerequisite material necessary for his pre-calculus course. Id. ¶ 18.

DORSEY
Juan Fernando Nuñez, a senior at Dorsey High, originally had a schedule
that was missing an English class he needed to graduate and a Trigonometry
/Pre-Calculus class he needed for college. Ex. 38 ¶¶ 2, 4. He was assigned
to Culinary Arts, which he had already taken and passed three times. Id. ¶ 4
In the third or fourth week, he was able to get the needed classes, but as
a result his whole schedule had to be rearranged. Id. He struggled to catch
up in the new classes; his English class had already read several chapters
of Toni Morrison’s Song of Solomon, making it difficult for him to follow
the discussion, and he had missed four packets of work in his math class.
Id. ¶ 5. This is not the first time his schedule has had problems; students
at Dorsey get a “random” schedule and are not systematically told which
classes they need in order to graduate or which classes they have already
taken. Id. ¶ 6. This fall, Fernando also had a home period for seventh
period, and on Monday, Wednesday, and Friday, he would leave school
at 1:00 pm; he often “ha[s] nothing to do” during his home period and
wishes he could “be doing something,” like taking other classes. Id. ¶ 8.
During his junior year, Fernando had a service class each semester, during
which he would “deliver things” or “make copies,” but would usually
“sit[] there doing nothing.” Id. ¶ 9. 

DORSEY
When Christian Moton, a senior at Dorsey High, received his schedule in
fall 2014, he had no class assigned for second or seventh period, he was
enrolled in football despite the fact that he is not on the football team, and
he was missing the Physics and Spanish classes that he needed to fulfill his
A-G requirements. Ex. 84 ¶¶ 2, 5. For two weeks, Christian had nothing to
do for three or more periods: he sat in the auditorium with 90-100 other
students during his missing or incorrect periods, and during the “football
class” period, he sat in a room with another student who had also been
misassigned to football. Id. ¶¶ 6-8. Concerned that he was falling too far
behind and would not be able to graduate, Christian transferred to Crenshaw
High School, also in LAUSD, which was far from his home. Id. ¶¶ 8, 9. During
his two to three weeks at Crenshaw, his schedule was changed twice, but
still he could not get the classes he needed to graduate. Id. ¶ 9. Exhausted
by the commute and frustrated by his inability to get the classes he needed,
Christian transferred back to Dorsey five weeks into the semester. Id. ¶¶ 9, 10.
At Dorsey, Christian again attempted to get the Spanish class he needed
to graduate, but was told that it was full; two weeks later--seven weeks
into the semester--he was finally placed into that class. Id. ¶¶10, 12. It has
been difficult for Christian to catch up on the material that he missed during
those seven weeks. Id. ¶ 13. He was also still missing a health class that he
needs to graduate. Id. ¶ 12. Christian’s Physics class was taught by a substitute
at least through October, and his graphic design course (which was originally
called “video production”) had a substitute for the first ten weeks of the
semester. Id. ¶ 14. This is not the first time that Christian has been taught
primarily by substitutes; last year, Christian’s Spanish class was taught by
six different substitute teachers. Id.



DORSEY
Jordan Parx is a senior at Dorsey High School. In fall 2014, it took about
nine weeks for his schedule to be finalized. Ex. 65 ¶¶ 2, 3. For the first two
weeks of the year, Jordan had no classes for three periods and he was told
to sit in the auditorium with other students waiting to be placed into classes.
Id. ¶ 8. After two weeks, he was assigned to some courses for those empty
periods, including Library Service and Home Period. Id. ¶¶ 3-4. In Library
Service, there is “actually nothing to do” and he usually “read or play[ed]
games on [his] phone.” Id. ¶ 5. During the eight weeks that he had both
Library Service and Home Period, he was finished with classes at 11:30 a.m.
on Wednesdays and Fridays. Id. ¶ 4. Jordan had been requesting to be
placed in Chemistry since the beginning of the year because he needed
to retake it in order to improve his chances of getting into college. Id. ¶ 11. 
He was finally placed into Chemistry instead of Home Period about nine
weeks into the semester, but he is concerned he “will not do well in the
class because [he] is so far behind.” Id. ¶¶ 4, 11. Jordan was also transferred
into a Sports Medicine class ten weeks into the semester. Id. ¶ 10. This is
not the first time that Jordan’s schedule was incorrect; in both 10th and
11th grades, he was placed in the English classes that he had already taken
and passed, and had to stay in those classes for multiple weeks. Id. ¶ 13. 



APPENDIX 6
SUMMARY OF TEN SCHOOL DISTRICT SAMPLE DECLARATIONS, BY PROPOSITION

STATEMENT

Service periods are supervised by
credentialed personnel, who communicate
clearly articulated educational objectives
and progress reports to the student or
otherwise ensure that the student gains
substantive educational benefit from the
experience.

DISTRICT EVIDENCE

ANAHEIM
Colon Decl.

ANTELOPE VALLEY
Nehen Decl.

COVINA VALLEY
Eminhizer Decl.

“[P]rocedures in place to ensure that such assignments are related to work
experience, college readiness, and career readiness.” Ex. 102 at ¶ 7.

DELANO
Gregerson Decl.

There are “practices in place to ensure that such assignments have specific,
educational objectives.” Ex. 103 at ¶ 8.

EL RANCHO
Kwek Decl.

There are “procedures in place to ensure that such assignments are related to
work experience, college readiness, or career readiness.” Ex. 105 at ¶ 7.

FREMONT
Morris Decl.

There are “procedures in place to ensure that such assignments have specific,
written educational objectives.” Ex. 106 at ¶ 4.

MODESTO
Harrison Decl.

Supervisors are “expected to create and communicate a plan and description of
the [TA’s] duties, to communicate expectations, and to monitor and assess the
student’s progress in that role.” Ex. 107 at ¶ 10.

SAN FRANCISCO
Sanderson Decl.

Supervisors are “expected to create and communicate a plan and description of
TA’s duties, to communicate expectations to the TA, and to monitor and assess
the student’s progress in that role.” Ex. 108 at ¶ 10.

SANTA MARIA
Davis Decl.

Supervisors are “expected to create and communicate a plan and description of
the duties, to communicate expectations, and to monitor and assess the student’s
progress in that role.” Ex. 110 at ¶ 11.

“[S]pecific, written educational objectives . . . .” Ex. 100 at ¶ 6.

Supervisor expected to “create and communicate a plan and description of  the
TA’s duties, to communicate expectations to the TA, and to monitor and assess
the students’ progress . . . .” Ex. 101 at ¶ 10.

STATEMENT

Students in instruction-free periods must
be in good academic standing and on
track to graduate. 

DISTRICT EVIDENCE

ANAHEIM
Colon Decl.

ANTELOPE VALLEY
Nehen Decl.

COVINA VALLEY
Eminhizer Decl. Id. at ¶ 11.

DELANO
Gregerson Decl. Id. at ¶ 13.

EL RANCHO
Kwek Decl. Id.

EL MONTE
Flores Decl. Id. at ¶ 8.

FREMONT
Morris Decl.

   courses. Id. at ¶ 6.

MODESTO
Harrison Decl.

HOME

   including D or better on A-G courses, id. at ¶ 7.
id. at ¶ 6.

SERVICE
id. at ¶ 10, including D or

   better on A-G courses, id. at ¶ 7.

   courses. Id. at ¶ 8.

HOME

id. at ¶ 6, including passing A-G courses with D
   or better.  Id. at ¶ 7.

SERVICE 
Id. at ¶ 10.

id. at ¶ 10, including passing A-G courses with D or better.
   Id. at ¶ 7.

1

1.   Exceptions for certain Special Education students, certain recently enrolled English Learners, and certain recently enrolled foster youth.



SAN FRANCISCO
Sanderson Decl.

HOME 

Id
 Id.

id
Id.

SANTA MARIA

SAN FRANCISCO
Sanderson Decl. id

Id
id

SANTA MARIA
id

Id
id

id

ANAHEIM

ANTELOPE VALLEY

COVINA VALLEY

DELANO

Id
Id

DELANO

EL RANCHO

EL MONTE
Flores Decl.

EL MONTE
Flores Decl.

FREMONT See, e.g.

MODESTO

   id id
id

Id

id
   id

Id

ANAHEIM

ANTELOPE VALLEY

COVINA VALLEY

STATEMENT

(cont.) 

DISTRICT EVIDENCE

STATEMENT DISTRICT EVIDENCE

HOME - Less than full schedule

Id
id

SERVICE
id

Id



SAN FRANCISCO
Sanderson Decl.

To obtain work experience and develop a relationship with an adult supervisor/
mentor. Ex. 108 at ¶ 10.

7 of 10 districts explicitly state that they
do not assign students to instruction-free
periods because there are no other
courses to place them in (cont.)

Students are placed in courses they have
taken and passed only if they received a
D or if the course was designated to be
repeated. 

DELANO
Gregerson Decl.

Repeats only if less than C or designated to be repeated. Ex. 103 at ¶ 19.

EL RANCHO
Kwek Decl.

Not assigned because there are no courses available. Ex. 105 at ¶ 12.

EL MONTE
Flores Decl.

No repeats if taken and passed or not designated to be repeated. Ex. 104 at ¶ 13.

FREMONT
Morris Decl.

Not assigned because there are no other courses available. Ex. 106 at ¶ 9.

MODESTO
Harrison Decl.

To obtain work experience and develop a relationship with an adult supervisor/
mentor. Ex. 107 at ¶ 10.

ANAHEIM
Colon Decl.
ANTELOPE VALLEY
Nehen Decl.
COVINA VALLEY
Eminhizer Decl.

Only if D grade or designated to be repeated. Ex. 102 at ¶ 16.

Only if designated to be repeated or student received a D. Ex. 100 at ¶ 13.

Only where courses are designated to be repeated. Ex. 101 at ¶ 8.

STATEMENT DISTRICT EVIDENCE

SANTA MARIA
Davis Decl.

To obtain work experience and develop a relationship with an adult supervisor/
mentor. Ex. 110 at ¶ 11.

SAN FRANCISCO
Sanderson Decl.

May repeat course with D grades, or certain electives. Ex. 108 at ¶ 8.

EL RANCHO
Kwek Decl.

No repeats if taken and passed with C or better, or not designated to be repeated.
Ex. 105 at ¶ 15.

FREMONT
Morris Decl.

No repeats of classes that were taken and passed and not designated to be
repeated. Ex. 106 at ¶ 13.

MODESTO
Harrison Decl.

No repeats unless got a D or certain elective courses. Ex. 107 at ¶ 8.

SANTA MARIA
Davis Decl.

May repeat course with D grades, or certain electives because of “educational
benefit.” Ex. 110 at ¶ 9.

Six districts limit instruction-free periods
to one per semester. Three allow only one
service period per semester, independent
of home periods, and the remaining
district limits service periods to 10 credits.  

DELANO
Gregerson Decl.

   Id. at ¶ 15.
EL MONTE
Flores Decl.

No more than one instruction-free period per semester. Ex. 104 at ¶ 9.

ANAHEIM
Colon Decl.
ANTELOPE VALLEY
Nehen Decl.
COVINA VALLEY
Eminhizer Decl.

“[T]ypically” not assigned to more than one instruction-free period per semester
unless reduced course load is necessary for “academic success.” Ex. 102 at ¶12.

No more than one instruction-free period per semester. Ex. 100 at ¶ 9.

Id. at ¶ 10.

STATEMENT DISTRICT EVIDENCE

SAN FRANCISCO
Sanderson Decl.

Not more than one TA period per day. Ex. 108 at ¶ 10.

EL RANCHO
Kwek Decl.

No more than one instruction-free period per semester. Ex. 105 at ¶ 11.

FREMONT
Morris Decl.

Not more than one service period per semester, Ex. 106 at ¶ 8, and does not have
home periods, see, e.g., id. at ¶ 3. 

MODESTO
Harrison Decl.

Not more than one TA period per day. Ex. 107 at ¶ 10.

SANTA MARIA
Davis Decl.

10 credits maximum. Ex. 110 at ¶ 11.



Master schedules are typically finalized
by the end of the spring (5 districts), with
final balancing of classes and addition or
elimination of sections and classes by no
later than one to two weeks after
instruction begins.  

DELANO
Gregerson Decl.

Draft before year begins, finalized no later than 2 weeks after instruction begins. 
Then adjusted as needed . Ex. 103 at ¶ 18.

EL MONTE
Flores Decl.

Finalized 1 week after beginning of instruction; minor adjustments for up to 20
days after first day of school. Ex. 104 at ¶ 12.

ANAHEIM
Colon Decl.
ANTELOPE VALLEY
Nehen Decl.

COVINA VALLEY
Eminhizer Decl.

Finalized no later than 1 week after beginning of instruction, or in rare
circumstances, two weeks after. Ex. 102 at ¶ 15.

Developed no later than May; locked in two weeks before beginning of instruction.
Ex. 100 at ¶ 12. 

Id. at ¶ 12.

   classes in light of actual enrollment. Id. at ¶ 13.

STATEMENT DISTRICT EVIDENCE

SAN FRANCISCO
Id. at ¶ 11.

   eliminated. Id. at ¶ 12.

EL RANCHO
Kwek Decl.

Finalized typically no later than 2 weeks after beginning of instruction.
Ex. 105 at ¶ 14.

FREMONT
Morris Decl. Ex. 106 at ¶ 11.

MODESTO
Harrison Decl. Id. at ¶ 11.

   eliminated. Id. at ¶ 12.

SANTA MARIA
Davis Decl. Id. at ¶ 12.

   being placed. Id. at ¶ 13.

   eliminated. Id. at ¶ 13.


