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Methodology

In the fall of 2014, the ACLU SoCal, along with various partner community organizations that work 
on immigrants’ rights and criminal justice reform, began to explore how the Los Angeles County 
public defender offices could partner with community organizations to better serve the holistic 
needs of poor noncitizens facing prosecution. Since then, the ACLU SoCal has conducted in-person, 
telephone, and email interviews with dozens of public defenders—from deputy level I through 
deputy level IV attorneys, as well as managers. Interviews were also conducted with nonprofit and 
private immigration and post-conviction relief attorneys.  These interviews have been conducted 
confidentially.

In addition, for the case studies of public defender offices serving large noncitizen populations that 
have developed more holistic immigration defense practices, the ACLU SoCal conducted interviews 
with key staff and managers at these offices. These offices include The Bronx Defenders and, in 
California, the offices in Alameda County, Contra Costa County, and neighboring San Bernardino 
County. These case studies help shed light on the essential components, structures, and practices of 
the holistic model of immigration defense.
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Los Angeles County has a proud history of providing 
public defenders to people who cannot afford a lawyer 
to defend them in criminal court. On January 9, 1914, 
the county opened the first public defender office in 
the United States. In addition to being first, this office 
is the biggest in the nation. The Los Angeles County 
Public Defender’s Office (LACPD) currently employs 
about 700 public defenders, who handle approximately 
300,000 criminal cases a year.

And yet there is a crisis today in our county’s public 
defender system. In particular, LACPD has been grossly 
under-resourced as measured against recommended 
staffing ratios and compared to other California public 
defender offices. As a result, LACPD underserves a 
large and vital segment of the Los Angeles population: 
the immigrant community. 

This report, Defend L.A., examines the failures of 
the county’s public defender system and demands 
legal representation that, at a minimum, meets 
the standards of the Sixth Amendment to the U.S 
Constitution for all Los Angeles community members—
including immigrants. The report documents many 
cases in which LACPD’s noncitizen clients pleaded to 
criminal dispositions triggering severe immigration 
consequences when more immigration-favorable 
alternative dispositions were available. Uninformed 
and unaware, LACPD’s noncitizen clients have 
pleaded guilty only to face mandatory deportation and 
permanent separation from family, community, and 
home—the loss “of all that makes life worth living.”1

•••

Take the real-life case of Christian P., who was brought 
to the United States in 1992 as a one-year-old and 
became a lawful permanent resident when he was 15. 
In 2013, he was charged with driving a vehicle without 
the owner’s consent. Represented by LACPD, he 
pleaded guilty and accepted a sentence of 365 days in 
jail, instead of 364 days. 

This day count was of monumental importance. The 
difference of a single day—a sentence of 365 days or 

more—made the conviction an aggravated felony 
theft offense. Accordingly, Christian’s 365-day 
sentence subjected him to mandatory deportation, 
and federal immigration agents initiated removal 
proceedings against him. If Christian’s public 
defender had been trained and had received 
adequate immigration law expert support, he could 
have negotiated a more immigration-favorable 
sentence of 364 days or less, with dramatically 
different consequences. 

Luckily, a private post-conviction relief attorney 
familiar with immigration law notified the public 
defender of the opportunity to seek a one-day 
reduction in the sentence. With the expert support 
of LACPD’s Immigration Unit, the defender was 
able to get the sentence reduction, and removal 
proceedings were halted. Christian is now eligible 
for citizenship. 

•••

In another case, Margarita C. was represented by 
LACPD in 2012 and pleaded guilty to receiving 
aid by misrepresentation. She was sentenced to 
500 hours of community service and restitution of 
$49,000 to the Department of Social Services. At 
the time, Margarita had a work permit and four 
U.S. citizen children. She had moved to the United 
States in 1988 when she was 20 years old. 

Federal immigration authorities began removal 
proceedings against Margarita based upon her 
conviction. It turned out that her conviction 
was an aggravated felony because the offense 
involved “fraud or deceit” for which the restitution 
exceeded $10,000. A simple way for Margarita to 
have avoided an aggravated felony—and mandatory 
deportation—would have been a plea to an 
alternate offense, such as grand theft, with the 
exact same sentence and restitution. 

Prior to filing a habeas petition alleging ineffective 
assistance of counsel, Margarita’s private post-
conviction relief attorney contacted LACPD’s 
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Immigration Unit. LACPD’s immigration experts 
successfully moved to withdraw the plea and enter  
a new plea to grand theft with the prior sentence  
to remain.

•••

In yet another case, Norberto S. was advised in 2015 
by his LACPD attorney to plead guilty to possession 
for sale of methamphetamine. But that conviction, an 
aggravated felony under immigration law, subjected 
Norberto to mandatory deportation. Norberto, who had 
been diagnosed with a learning disability at an early 
age, had been a lawful permanent resident since he was 
3 years old.

Again, it was a private post-conviction relief attorney 
who made a crucial difference. The attorney filed a 
successful motion to allow Norberto to “plead upward” 
to the more serious offense of transportation. This 
tactic might seem counterintuitive, but the more 
serious offense did not amount to an aggravated felony 
triggering mandatory deportation. As a result, removal 
proceedings were terminated against Norberto. 

•••

As these cases show, criminal proceedings can 
have devastating consequences for noncitizens. In 
addition to incarceration, probation, parole, and 
civil legal consequences that can flow from criminal 
convictions, noncitizens can face what for many is 
the most disastrous outcome of all: deportation. Even 
minor misdemeanor offenses carrying few criminal 
penalties and often no actual jail time—offenses such 
as shoplifting, turnstile jumping, public urination, or 
possessing a small amount of marijuana for personal 
use—can trigger deportation. 

Thus, quality criminal defense is critically important 
for noncitizens. In Padilla v. Kentucky (2010), the 
U.S. Supreme Court held that noncitizens’ Sixth 
Amendment right to effective counsel includes receiving 
affirmative, accurate advice about the immigration 
consequences of criminal dispositions. The right to 
effective counsel also includes defense against adverse 
immigration consequences like deportation through the 
pursuit of alternative dispositions that avoid or at least 
minimize such consequences. Defense strategies may 
include “pleading up” to more serious criminal offenses 
that have fewer or no immigration consequences. 

Such informed legal defense could not be more paramount 
today, as the Trump Administration expands the 

federal government’s reliance on local criminal justice 
systems to advance its deportation agenda. 

Nevertheless, in the entire LACPD staff of more 
than 1,100 employees, there are just two attorneys 
designated as immigration law experts.  These two 
attorneys attempt to provide expert support to 
about 700 public defenders, who annually handle 
approximately 51,900 cases involving noncitizen 
clients. A dramatic staffing expansion is urgently 
needed, not only because of LACPD’s extraordinarily 
large number of noncitizen cases, but also because 
of the enormous complexity of the intersection 
between federal immigration law and state criminal 
law and increasingly aggressive federal immigration 
enforcement practices. 

LACPD lags far behind many public defender offices 
in California with respect to the number of in-house 
immigration experts it employs. With only two 
immigration experts, LACPD’s ratio of immigration 
experts to public defenders is about 1:350. LACPD’s 
ratio is significantly worse than the ratios of offices 
in neighboring San Bernardino County (1:96), Contra 
Costa County (1:75), and Alameda County (1:22), as 
well as the County of Los Angeles Alternate Public 
Defender Office (APD) (1:100)—which represents the 
indigent accused when LACPD has a conflict of interest 
or is otherwise unavailable. 

Importantly, each LACPD immigration expert attempts 
to support defenders on approximately 25,950 noncitizen 
cases per year. LACPD’s ratio of immigration experts 
to the annual caseload of noncitizen clients is thus 
about 1:25,950. Even using outdated standards for 
public defender offices, LACPD falls far short of the 
1:5,000 recommended ratio for offices like LACPD that 
seek to provide full immigration advice but no direct 
immigration representation. Indeed, LACPD’s resulting 
ratio is about five times the recommended standard.  In 
comparison, APD and each office profiled in this report 
abide by the recommended standards. 

It is not only with respect to in-house staffing and 
expertise that LACPD lags far behind—it has also 
maintained deficient institutional practices. Unlike 
standard practices in other public defender offices, 
foundational trainings on immigration law and its 
intersection with criminal law are not required for all 
defenders, except for new hires. LACPD’s basic intake 
sheet contains no entries on immigration status, and 
defenders are not required to ask key questions to 
ascertain immigration status when first meeting with 



ACLU SoCal     3 

closely together to provide high-quality, client-centered 
criminal-immigration representation. This approach 
requires an adequate number of in-house immigration 
experts to correspond to the number of defenders, 
the noncitizen client caseload, and their overall 
workload. Further, more holistic offices employ in-house 
immigration attorneys who provide comprehensive 
services to meet noncitizen clients’ underlying 
immigration needs—for instance, by ensuring the 
continued representation of clients who cannot avoid 
immigration consequences. 

First, LACPD can and must be fully equipped and set 
up to ensure effective representation. To fully comply 
with Padilla and related federal and state law, the 
office must dramatically expand its Immigration Unit 
and reform deficient institutional practices. Only then 
would LACPD public defenders be able to fully defend 
all their noncitizen clients and prevent, where possible, 
avoidable criminal convictions that trigger severe 
immigration consequences.

Further, both LACPD and APD should develop more 
holistic immigration defense practices. As part of this 
process, LACPD and APD should build appropriate 

their clients. It is impossible to adequately advise 
about, and defend against, immigration consequences if 
defenders do not even know their clients’ immigration 
status. Further, defenders are not required to consult 
with their immigration experts when they are uncertain 
about the immigration consequences of contemplated 
dispositions or available immigration-favorable 
alternative dispositions. 

As a result, despite the often-heroic work of individual 
defenders and the two immigration experts, LACPD 
defenders have systematically lacked the necessary 
resources, expert support, and institutional structures 
and practices to provide constitutionally mandated, 
quality representation to all their noncitizen clients. 

It doesn’t have to be this way. Other public defender 
offices serving large noncitizen populations have 
pioneered more holistic immigration defense practices 
that strive to meet the radically changed landscape 
of criminal defense in the twenty-first century. In 
particular, the holistic model of immigration defense 
cultivates a culture and practice of seamless integration 
of criminal and immigration defense whereby public 
defenders and embedded immigration experts work 

COMPARISON OF CALIFORNIA PUBLIC DEFENDER OFFICES

Public Defender Office The Office of the 
Alameda County 
Public Defender

The Contra Costa 
County Office of
the Public Defender

The Law Offices 
of the San Bernardino 
Country Public 
Defender

The Los Angeles 
County Public 
Defender’s Office

Annual Criminal 
Caseload 38,100 19,000 45,000 300,000

5,677 2,451 4,995 51,900

108 75 120 700

5 1 1.25 2

1:1,135 1:2,451 1:3,996 1:25,950

1:22 1:75 1:96 1:350

Annual Noncitizen 
Caseload

Full Time Equivalent 
of Public Defenders

Full Time Equivalent of 
Immigration Experts

Ratio of Immigration 
Experts to Noncitizen 
Caseload

Ratio of Immigration 
Experts to Public 
Defenders
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in-house capacity to collaborate more closely and 
systematically with Los Angeles Justice Fund and One 
California nonprofit providers and thereby complement 
these innovative programs. If adequately equipped, the 
immigration units at LACPD and APD could provide 
nonprofit providers with critical value-added expert 
support on criminal-immigration legal matters, such 
as post-conviction relief for noncitizens, in a more 
systematic way. In addition, LACPD and APD should 
provide their noncitizen clients with targeted direct 
immigration representation, starting with particularly 
vulnerable groups of clients, such as juvenile clients.   

Today, as the Los Angeles County Board of Supervisors 
enters a second year in the search for a qualified, 
experienced chief public defender for LACPD, it should 
create a new, bolder, transformative vision for the 
county’s overall provision of indigent defense services. 
Indeed, the Board of Supervisors has already declared 
its commitment to create a “holistic, client-based 
representation model” of public defense.2 It should 
make this commitment a reality. As the historic first 
to create a public defender office, Los Angeles County 
should lead again. 

Key Recommendations 

For the Los Angeles County Board of Supervisors

Dramatically expand LACPD’s Immigration Unit 
to provide adequate immigration expert support to 
public defenders:

o Create 15 additional in-house immigration  
 expert budgeted positions. The total  
 additional funding necessary for this  
 expansion would amount to no more than  
 $3 million—about 1/100 of one percent of  
 the total county budget.

Move LACPD and APD toward a comprehensive 
service model:

o Build the capacity of LACPD and APD to  
 collaborate more closely and systematically  
 with Los Angeles Justice Fund and One  
 California nonprofit providers, delivering  
 critical value-added expert support on  
 criminal-immigration legal matters. 

o Fund in-house immigration attorney  
 positions at LACPD and APD dedicated  
 to the continued representation of  
 particularly vulnerable groups of  
 noncitizen clients, such as juveniles clients. 

For	LACPD’s	Leadership	and	Management

Restructure the Immigration Unit strategically:

o Create a central supervisorial group of  
 experienced immigration experts.

o Embed the additional immigration  
 experts focusing on Padilla plea  
 consultations strategically across LACPD’s 
 branch offices. 

Reform deficient institutional practices: 

o Require and expand foundational criminal- 
 immigration law trainings for all defenders. 

o Institutionalize a comprehensive intake  
 form and establish a policy requiring 
 defenders, when first meeting with clients,  
 to ask key questions to ascertain immigration  
 status and gather critical information. 

o Develop and enforce a protocol to ensure  
 that defenders consult with their  
 immigration experts in cases involving  
 noncitizen clients when they are uncertain  
 about immigration consequences or  
 available alternative dispositions. 

For	Los	Angeles	County	Prosecutor’s	Offices

Fully implement California Penal Code Section 
1016.3(b), which created a mandate for all 
prosecutors to “consider the avoidance of adverse 
immigration consequences . . . in an effort to reach  
a just resolution”3: 

o In the interest of ensuring a just outcome,  
 actively participate in securing immigration-safe  
 dispositions for noncitizens, including by 
 declining to charge, expanding the use of  
 pre-charge and pre-plea diversion programs, and  
 negotiating pleas that avoid or at least mitigate  
 adverse immigration consequences. 

o Develop formal policies for the meaningful  
 consideration of immigration consequences,  
 pursuant to Section 1016.3(b).
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Part II.  
This Moment: The Crimmigration Crisis and  

the Critical Role of Defense Counsel 

As states and localities struggle to define their role, desired or 
not, as partners in immigration enforcement, defense counsel 

must embrace his or her new role as a ‘crimmigration’ 
attorney, if counsel is to provide effective assistance.  

– Iowa Supreme Court in Diaz v. State (2017)4

In this report, we refer to “crimmigration” as the 
merging of criminal and immigration laws and 
enforcement practices, whereby noncitizens 
who come into contact with the criminal justice 
system increasingly face deportation as a result. 
We	also	use	the	term	“criminal-immigration	law”	
to denote the technical intersection of the two 
areas of law, as commonly faced and evaluated 
by public defenders and immigration attorneys.5 

In 2010, in response to what scholars have dubbed 
the “crimmigration crisis,”6 the U.S. Supreme Court 
recognized in Padilla v. Kentucky that “[t]he ‘drastic 
measure’ of deportation or removal is now virtually 
inevitable for a vast number of noncitizens convicted 
of crimes.”7 “[C]hanges to our immigration law,” the 
Court acknowledged, “have dramatically raised the 
stakes of a noncitizen’s criminal conviction.”8 As the 
Court noted, “deportation is an integral part—indeed, 
sometimes the most important part—of the penalty that 
may be imposed on noncitizen defendants who plead 
guilty to specified crimes.”9 Changes to the immigration 
laws over the past three decades now mean that a 
criminal conviction may seal a person’s fate in the 
immigration system. As a result, state criminal courts 
have become de facto immigration courts.10 

In this context, the Court held in Padilla that the 
Sixth Amendment requires defense counsel to provide 
noncitizen clients with affirmative, accurate advice on 
the immigration consequences of convictions.11 This 
informed advice is particularly paramount today as 
the federal government expands its reliance on local 
criminal justice systems to aid its deportation agenda. 
“[D]efense counsel must embrace his or her new role 
as a ‘crimmigration’ attorney, if counsel is to provide 
effective assistance.”12 Indeed, as the Padilla Court 
confirmed, defense counsel’s role is critical in  
“[p]reserving the client’s right to remain in the United 
States,” which “may be more important to the client 
than any potential jail sentence.”13 

Long before Padilla was decided, California law 
recognized the requirement that defense counsel 
accurately advise about and defend against adverse 
immigration consequences of criminal dispositions.14 

The California Legislature has proactively responded 
to the crimmigration crisis, for instance, by codifying 
Padilla and California constitutional law into state 
statutes15 and by allocating state funds to begin to 
support public defenders with desperately needed 
immigration law resources.16 In California, defense 
counsel are mandated to “provide accurate and 
affirmative advice about the immigration consequences 
of a proposed disposition, and . . . defend against  
those consequences."17 

A. The Crimmigration Crisis and California’s 
Response

i. Crimmigration and Mass Incarceration

Over the past three decades, Congress has increasingly 
merged criminal and immigration law by criminalizing 
immigration violations, such as unlawful reentry 
after removal (8 U.S.C. § 1326), and by dramatically 
expanding the list of criminal offenses that trigger 
mandatory detention and deportation, even 
retroactively.18 Even minor misdemeanor offenses 
that carry few criminal penalties and often no actual 

“
”
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term of incarceration19—offenses such as turnstile 
jumping, possession of stolen bus transfers, shoplifting, 
public urination,20 or simple drug possession21—can 
nevertheless trigger deportation and other severe 
immigration consequences.22 Intertwined with this 
ever-widening net of deportable crimes is the fact that 
immigration enforcement practices have shifted over 
the past decade to significantly rely on the criminal 
justice system, creating a deportation pipeline that 
has enabled skyrocketing levels of deportations under 
President Barack Obama and now under the current 
administration.23 Now, often all that it takes to trigger 
deportation is some contact with the criminal justice 
system, including arrests for low-level offenses.24

“To banish [noncitizens] from home, family, and 
adopted country is punishment of the most drastic 

kind whether done at the time when they were 
convicted or later.” 

– California Supreme Court in  
In re Resendiz (2001)25 

In the criminal context, low-level arrests, minor 
misdemeanor offenses, and drug offenses are responsible 
for the unprecedented levels of incarceration in the 
United States today.26 Even though violent crimes 
have declined continually during the past two to three 
decades,27 the number of people behind bars, under 
some form of supervision, or with criminal records, 
has increased dramatically.28 Prison systems such as 
California’s have been bursting at the seams.29 Nearly 
one in four adults in the United States has a criminal 
record.30 People returning home after jail or prison face 
often insurmountable barriers to successful reentry 
and reintegration to society. Noncitizens released from 
jail or prison are frequently stripped of any chance of 
reentry and reintegration; too often returning home 
means removal to their countries of origin.

This system of mass criminalization, mass conviction,31 
and mass incarceration has disproportionately impacted 
poor communities of color.32 These communities 
include noncitizens, who are predominantly people 
of color33 and poorer than the general U.S. citizen 
population.34 The combination of over-policing and 
police racial profiling in minority, immigrant, and poor 
communities35 has made noncitizen people of color 
particularly vulnerable to criminal justice contact, 
such as stops, arrests, and criminal charges.36 Federal 

authorization of local law enforcement to engage in 
immigration enforcement has further exacerbated the 
effect of over-policing and racial profiling.37 On top of 
racially skewed local law enforcement practices, federal 
immigration enforcement has been rife with racial 
discrimination.38 These policies have had particularly 
devastating effects on Latino communities.39 For 
example, about 77 percent of unauthorized immigrants 
were of Latino descent from 2010 to 2014,40 yet more 
than 96 percent of all removals in fiscal year 2016 were 
of Latinos.41

Noncitizen people of color, especially the 
poor, have thus faced multiple dimensions of 

marginalization.42	While	mass	incarceration	has	
created “a growing undercaste, permanently 
locked	up	and	locked	out	of	mainstream	
society,”43 the crimmigration crisis has 

generated a growing outcast population of 
longtime U.S. residents who are now forever 

banished from the United States. 

This banished population includes veterans of the 
U.S. Armed Forces, who thought they became citizens 
through their service—only to discover after their 
encounters with the criminal justice system that 
they were not citizens and that their convictions 
subjected them to mandatory deportation.44 The 
banished population also includes individuals adopted 
and brought to the United States as toddlers by U.S. 
citizens who mistakenly assumed that their adoption 
had automatically conferred citizenship on their 
children, when in fact it had not.45 

The impact of deportation has been catastrophic 
for individuals, families, and entire communities. 
The physical and mental health of family members—
especially children—who remain in the United States 
drastically deteriorate.46 In addition to the harms of 
deportation, criminal convictions often mean that 
people are detained for prolonged, often indefinite 
periods in immigration jails while they fight their 
cases.47 These jails are usually remote, compromising 
one’s access to legal, family, and community support. 
While detained, people usually lose employment and 
the ability to provide for their families.48 Families’ 
financial devastation, in turn, increasingly burdens the 
social safety net.49

ii. A Brief History of Crimmigration

Until a few decades ago, “there was no such creature 
as an automatically deportable offense.”50 For example, 
the criminal sentencing judge could make a judicial 
recommendation against deportation, which was 
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Seaman Salomon Loayza was brought to the 
United States from Ecuador in 1973. Loayza 
enlisted in the Navy in 1975, at the age of 19. He 
served on active duty for four years before being 
honorably discharged, then served another four 
years in the Naval Reserve. Loayza’s reentry 
into civilian life was largely successful—he 
married, had a son, went to college, started a 
small business, coached youth soccer, and was 
a beloved member of his community for 26 years. 
In 2000, however, he was deported after being 
convicted	of	mail	fraud,	an	aggravated	felony.	
In his case, Loayza’s criminal defense attorney 
never advised him that his mail fraud conviction 
would carry immigration consequences. 

binding on the Executive.51 Through the 1990s, there 
were other forms of relief that would also permit 
a noncitizen to stay in the United States despite a 
criminal conviction.52 These options for remaining in 
the United States largely reflected the recognition that 
many noncitizens subject to deportation were deeply 
rooted in the United States.53

In 1988, Congress established a new category of 
deportable crimes: “aggravated felonies.”54 While 
initially limited to murder, drug trafficking, and 
firearms trafficking, aggravated felonies proved 
significant because, eventually, those with convictions 
triggering this deportable ground for removal would not 
be eligible for most forms of relief.55 Since the inception 
of the aggravated felony category, “[v]irtually every 
. . . change to U.S. immigration law has included an 
expansion of [its] definition.”56 

The most dramatic expansion to the aggravated 
felony definition came in 1996. That year, Congress 
passed—and President Bill Clinton signed—the 
Antiterrorism and Effective Death Penalty Act (AEDPA) 
and the Illegal Immigration Reform and Immigrant 
Responsibility Act (IIRIRA). This set of laws has 
been described as “the most sweeping immigration 
law changes in the history of the United States.”57 In 
particular, the aggravated felony definition suddenly 
expanded to include over 20 categories of crimes,58 
many of them neither felonies nor crimes traditionally 
understood to be aggravated.59 As previously available 
forms of relief were also eliminated, many more 
noncitizens became subject to mandatory deportation.60

“I pray that soon the good men and women in our 
Congress will ameliorate the plight of families like 
the [petitioners] and give us humane laws that will 

not cause the disintegration of such families.” 

- Judge Harry Pregerson,  
Ninth Circuit Court of Appeals61

While AEDPA and IIRIRA laid the blueprint for the 
crimmigration crisis, the explosion in deportations they 
foreshadowed has been carried out through increasingly 
aggressive immigration enforcement. Under the Secure 
Communities program, launched in March 2008 by 
Immigration and Customs Enforcement (ICE), local law 
enforcement agencies share with ICE the fingerprints 
of people they book into custody.62 Upon reviewing 
database entries triggered by the fingerprints, ICE then 
issues detainers requesting that local law enforcement 
agencies notify ICE of noncitizens’ release dates 
and, in violation of the Fourth Amendment, hold 
the noncitizens beyond their release dates in order 
to facilitate their transfers.63 Through the Secure 
Communities program, ICE gained increasing ease 
of access to local jails, leading to the expansion of 
transfers of noncitizens from local law enforcement 
custody to ICE custody. In addition, the 287(g) 
program, which was scaled up in 2008, increased 
the federal government’s immigration enforcement 
capabilities by deputizing local law enforcement agents 
to perform the functions of federal immigration agents.64

President Obama significantly escalated immigration 
enforcement—for example, by spreading Secure 
Communities from only 14 counties, the number 
under President Bush in 2008, to 88 counties by the 
end of 2009 and to all 3,181 U.S. jurisdictions by 
2013.65 Removals under the Obama Administration 
rose to unprecedented levels, reaching a historic high 
of 409,849 in fiscal year 2012 alone66 and 2.7 million 
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overall.67 Faced with overwhelming criticism and 
condemnation of these programs, which were premised 
on racial profiling and unconstitutional detentions, the 
Obama Administration scaled back the use of 287(g) 
agreements beginning in 201468 and formally replaced 
the Secure Communities program in November 2014 
with a new Priority Enforcement Program (PEP).69 
Under PEP, President Obama for the first time 
prioritized the deportation of noncitizens convicted of 
crimes—rather than simply targeting noncitizens who 
had been arrested or had other types of contact with 
the criminal justice system.70 He infamously insisted 
that his administration would target “[f]elons, not 
families. Criminals, not children. Gang members, not 
a mom who’s working hard to provide for her kids.”71 
By that point, however, the damage had been inflicted 
and the deportation infrastructure was fully entrenched 
in the criminal justice system. Roughly two-thirds of 
removals under the Obama Administration involved 
people who had no criminal records or had committed 
only minor infractions, such as traffic violations or 
immigration-related offenses.72 Dubbed the “Deporter-in-
Chief,” President Obama built the massive deportation 
machine that Donald Trump has now inherited.

Trump’s election as president in 2016 marked 
another turning point in immigration enforcement. 
In particular, his policies have put noncitizens with 
criminal convictions—especially nonserious, nonviolent 
convictions—at even greater risk of deportation than 
under the Obama Administration. Days after entering 
office, President Trump issued three immigration-
related executive orders (EOs).73 While the Muslim 
Travel Ban was met with the most public outcry and 
spurred waves of protests and lawsuits, EO Number 
13768 (“Enhancing Public Safety in the Interior of 
the United States”) marked a significant change 
in the interior enforcement landscape. EO Number 
13768 eviscerated President Obama’s formal policies 
to prioritize people with certain criminal convictions 
for deportation, and instead made virtually everyone 
subject to removal a priority for deportation.74 The 
EO expressly prioritized individuals with unresolved 
criminal charges and even individuals who have allegedly 
committed acts that constitute a chargeable criminal 
offense.75 Significantly, the EO restored the Secure 
Communities program and expanded the use of 287(g) 
agreements.76 In the first year of Trump’s presidency, 
ICE arrests, detainers, and interior removals increased 
substantially compared to the two previous years.77 
Effectively, President Trump sent a clear message that 
noncitizens with any interaction with the criminal 
justice system are at extreme risk for deportation.78

iii.	California’s	Response

California adopted limitations on police-ICE 
cooperation so as not to aid inhumane dragnet 

operations that destabilize communities, undermine 
trust in the police and enhance an agenda 

motivated by racial hatred, not sensible policy. 
And it adopted these limitations because time and 
again, courts have said that what ICE is asking of 

local law enforcement violates the 4th Amendment. 

– Jennie Pasquarella, ACLU SoCal79

California has passed numerous laws in recent 
years to protect immigrants and to challenge federal 
immigration practices. With more than ten million 
immigrants, a population greater than that of any 
other state, California has the greatest need for strong, 
meaningful immigrant protections.80 The laws that 
California has recently enacted to protect immigrants 
are too numerous to list here and span areas 
including housing, employment, education, workers' 
rights, healthcare, criminal justice, law enforcement, 
immigration detention, gang databases, and more.81 

Appendix A includes some highlights of California’s 
laws that seek to protect people who have had 
interactions with the criminal justice system. These 
include, among others, California Penal Code 
Section 18.5, Propositions 47 and 64, AB 208, and 
the TRUST, TRUTH, and California Values Acts. In 
addition, California has codified Padilla and California 
constitutional law into state statutes,82 has added an 
important post-custodial mechanism through which 
noncitizens can seek post-conviction relief,83 and 
has allocated state funds to begin to support public 
defenders with desperately needed immigration  
law resources.84

B. The Critical Role of Defense Counsel

“The right to counsel . . . goes to the core of who we 
are as Americans, because it is a question of liberty 

versus tyranny” 

– David Carroll, Sixth Amendment Center85

America’s mass incarceration system has grown more 
than tenfold over the past 50 years, from having 
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217,000 incarcerated people to about 2.3 million.86 With 
incarceration at this level, the criminal justice system 
by necessity has become a system of plea bargaining.87 
Further, the explosion of immigration and collateral 
consequences of criminal charges and convictions has 
significantly raised the stakes of criminal proceedings, 
especially for misdemeanor offenses. In particular, 
noncitizens increasingly face deportation and the 
permanent separation from family, community, and 
home—the loss “of all that makes life worth living.”88

In this context, quality legal representation at the 
front end89—during criminal proceedings—can usually 
make all the difference. For many noncitizens, effective 
defense during their criminal cases can be practically 
a matter of life and death. Indeed, state and national 
professional standards have shifted to meet the 
changing landscape of the criminal justice system  
and its intersection with poverty, race, and 
immigration. Importantly, courts and legislatures 
have gradually acknowledged these changes, moving 
counsel’s constitutional duties for the effective 
representation of noncitizen clients to match  
prevailing professional standards.90

i. Professional Standards for Plea Bargaining 
in the Context of Immigration and Collateral 
Consequences

Collateral consequences are legal penalties, disabilities, 
or disadvantages automatically imposed after a 
criminal conviction, even for minor misdemeanor 
offenses,91 and often after a mere arrest.92 They are 
vestiges of the “civil death” that serious criminal 
convictions carried in England, where a person lost all 
political, civil, and legal rights.93 Authorized by various 
federal, state, and local laws and regulations, collateral 
consequences have expanded dramatically over the 
past two to three decades.94 They include, for example, 
exclusion from government-assisted housing and other 
forms of assistance, ineligibility for employment and 
various types of employment-related licenses, and voter 
disenfranchisement.95 

This unprecedented use of “civil death” in the United 
States96 has exacerbated the pressures of poverty and 
racism, driving poor communities of color “deeper 
into a cycle of crime and virtually [ensuring] that 
they could never break free.”97 Returning individuals 
already struggle to find shelter and food and rarely 
achieve sustained economic security absent strong 
social support or access to long-term public benefits.98 
Adding convoluted layers of collateral consequences 
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has frustrated and “impede[d] the reentry process,”99 
increasing recidivism.100 Two out of three returning 
individuals are likely to be rearrested within  
three years.101

For noncitizens, the added immigration impact of 
criminal convictions can be exceedingly devastating. 
For citizens with criminal records, collateral 
consequences and reentry generally assume their return 
to their communities. In this setting, advocates can, 
for instance, seek to mitigate collateral consequences 
through strategies such as expungements, certificates of 
relief, or the sealing of records.102 Yet, for noncitizens 
with criminal justice contact, these strategies are often 
virtually moot, and their return cannot be presumed. 
For example, state expungements of state convictions 
that make a noncitizen deportable have largely no effect 
on one’s deportability, which is determined by federal 
law.103 Instead, mandatory immigration detention and 
deportation are common consequences for noncitizens 
who have had their records expunged. For noncitizens, 
the “civil death” of exile can sometimes mean an actual 
death sentence in their countries of origin.104

Defense attorneys’ obligations under national and state 
professional standards have been established to meet 
the evolving demands of the profession. In particular, 
defense counsel have significant responsibilities during 
plea bargaining—usually “the most critical period.”105 
They must be aware of, advise about, and, per client’s 
wishes, defend against immigration and collateral 
consequences. From as early as 1995, defense attorneys 
have had to “be fully aware of, and make sure the 
client is fully aware of . . . other consequences of 
conviction such as deportation.”106 They “must be 
active rather than passive, taking the initiative rather 

than waiting for questions from the client;” they 
must “interview the client” and affirmatively “identify 
potential so-called ‘collateral’ consequences that may 
flow from the client’s contact with the justice system 
and social services needs that may have contributed to 
that contact.”107 Then, in accordance with clients’ needs 
and goals, defense counsel must “seek dispositions 
and sentences that avoid or minimize all penalties 
and consequences, criminal and civil.”108 To perform 
these duties, they must be adequately trained and 
supported,109 including by having access to civil 
attorneys, such as immigration experts.110

More specifically, to provide informed advice about a 
criminal disposition’s immigration consequences and to 
advocate for alternative dispositions, defense counsel 
must take certain necessary steps. First, attorneys 
must inquire into a client’s goals and circumstances, 
including immigration status.111 They must “determine 
a client’s citizenship and immigration status, assuring 
the client that such information is important for 
effective legal representation and that it should be 
protected by the attorney-client privilege,” all the while 
avoiding any actions that might alert the government to 
information that could adversely affect the client.112

If defense counsel determine that their client is not 
a U.S. citizen, they must research the law, including 
the specific immigration consequences of a criminal 
disposition.113 They must “investigate and identify 
particular immigration consequences that might follow 
possible criminal dispositions,”114 including but not 
limited to “removal, exclusion, bars to relief from 
removal, immigration detention, denial of citizenship, 
and adverse consequences to the client’s immediate 
family.”115 Then, they must “advise the client of all such 
potential consequences and determine with the client 
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duty to provide their clients with accurate advice  
about the specific immigration consequences of criminal 
dispositions.124 This means that defense attorneys must 
ascertain their clients’ immigration status.125 They 
 must conduct a diligent study of the law and 
reasonable legal research, both in the immigration 
statutes and in the controlling case law, in order to 
discover what impact a criminal conviction will have 
on their clients’ immigration status.126 Then, counsel’s 
advice must be case-specific.127 For example, where 
“the immigration statute or controlling case law 
expressly identifies the crime of conviction as a ground 
for removal,” counsel must clearly advise that the 
“conviction [renders] her removal virtually certain, or 
words to that effect.”128 These minimal constitutional 
standards that defense counsel must meet are ordered 
by federal and California case law, and by the high 
courts of other states.129 

b.	Affirmative	Duties	to	Investigate,	Advise	About,	and	
Pursue Available Immigration-Favorable Dispositions

For decades, California courts have recognized that 
effective assistance of counsel includes defense 
against adverse immigration consequences.130 Defense 
counsel must investigate, advise about, and pursue 
available dispositions that avoid or at least mitigate 
adverse immigration consequences. For example, the 
California Court of Appeals in People v. Bautista held 
that “the attorney’s failure to investigate, advise, 
and utilize defense alternatives” to avoid mandatory 
deportation—including by pleading to a different but 
related offense or by “pleading upward” to a greater 
offense—was constitutionally deficient.131 There, counsel 
correctly advised that his client “would be deported” 
for a conviction of possession of marijuana for sale, an 
aggravated felony.132 Counsel, however, never considered 
the option to “plead upward” to alternative offenses 
that were more serious, yet were not aggravated 
felonies, and therefore would not necessarily lead to 
mandatory deportation.133

Federal and state courts, including the U.S. Supreme 
Court, have recognized that, during plea negotiations, 
constitutionally competent counsel will defend their 
noncitizen clients by seeking dispositions that avoid 
or minimize adverse immigration consequences.134 
According to the Supreme Court, defense counsel “may 
be able to plea bargain creatively with the prosecutor 
in order to craft a conviction and sentence that 
reduce the likelihood of deportation, as by avoiding a 
conviction for an offense that automatically triggers 
the removal consequence.”135 Through Padilla and more 

the best course of action for the client’s interests and 
how to pursue it,” including by trying to obtain an 
alternate disposition and avoid those consequences.116 

ii.	Noncitizens’	Right	to	Effective	Counsel

Both the U.S. Constitution and the California 
Constitution guarantee the accused the right to 
the assistance of counsel.117 This right to counsel is 
the right to effective counsel.118 Effective counsel is 
especially important for the noncitizen accused, for 
whom the consequences of a conviction can be far more 
severe than they may be for a citizen. In addition to 
incarceration, probation, parole, and a host of collateral 
consequences that can flow from criminal convictions, 
noncitizens face what is often the most disastrous 
consequence of all: deportation. 

Taking guidance from professional standards, the 
U.S. Supreme Court has acknowledged defense 
counsel’s duties during plea bargaining. The Court has 
recognized the reality of plea bargaining in today’s 
criminal justice system: 

“Ninety-seven percent of federal convictions  
and ninety-four percent of state convictions 

are the result of guilty pleas.”119 Plea bargaining 
therefore “is the criminal justice system,” and so 
“defense counsel have responsibilities in the plea 

bargain process.”120 

Once lawyers enter into plea negotiations, they have 
a constitutional duty to negotiate effectively.121 In 
particular, the Court held in Padilla that the right 
to effective counsel requires defense attorneys, at 
a minimum, to affirmatively and accurately advise 
noncitizen clients about the immigration consequences 
of convictions.122

Today, federal and state constitutional law, along with 
recent California statutes, mandate that providing 
counsel to the noncitizen accused entails, among others, 
two important duties during criminal proceedings: 
(a) providing affirmative, accurate advice about the 
specific immigration consequences of a contemplated 
disposition; and (b) pursuing available dispositions that 
avoid or mitigate those consequences. 

a.	Affirmative	Duties	to	Ascertain	Immigration	Status,	
Investigate	Specific	Immigration	Consequences	of	a	
Criminal	Disposition,	and	Provide	Accurate	Advice

Under Padilla, and in California, under case law that 
long predates Padilla,123 defense counsel who represent 
noncitizens must embrace a constitutional, affirmative 
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recent decisions in Lafler v. Cooper136 and Missouri v. 
Frye,137 the Court has emphatically declared that plea 
bargaining is a critical stage of criminal proceedings, 
thereby requiring counsel to be effective during plea 
negotiations.138 Indeed, “[a]nything less . . . might deny a 
defendant ‘effective representation by counsel at the only 
stage when legal aid and advice would help him.’”139

iii. California Penal Code Sections 1016.2-3  
and 1473.7

In 2015, the California Legislature enacted Penal Code 
Sections 1016.2-3, codifying Padilla and California 
case law, including People v. Soriano,140 People v. 
Barocio,141 and People v. Bautista.142 Pursuant to Section 
1016.3(a), defense counsel must “provide accurate and 
affirmative advice about the immigration consequences 
of a proposed disposition.”143 The statute also provides 
that defense counsel must “defend against” adverse 
immigration consequences “when consistent with the 
goals of and with the informed consent of the defendant, 
and consistent with professional standards.”144 

The legislative findings and declarations within Section 
1016.2 recognize that deportation may result from  
“a single minor offense” and that it “may be by far  
the most serious penalty flowing from the conviction.”145 
Section 1016.2 declares the Legislature’s intent to 
further justice by ensuring that the noncitizen accused 
can avoid or at least mitigate adverse immigration 
consequences, which often cause irreparable damage.146 

The Legislature found that “immigration consequences 
of criminal convictions have a particularly strong impact 
in California.”147 It noted, for instance, that about 
“50,000 parents of California United States citizen 
children were deported in a little over two years.”148 

Importantly, Section 1016.3 also created a mandate for 
prosecutors, stating: “The prosecution, in the interests 
of justice, and in the furtherance of the findings and 
declarations of Section 1016.2, shall consider the 
avoidance of adverse immigration consequences in 
the plea negotiation process as one factor in an effort 
to reach a just resolution.”149 To avoid unduly harsh 
treatment of noncitizens, as the Legislature intended 
in Section 1016.2, and thereby to reach a just outcome, 
prosecutors must meaningfully consider immigration 
consequences and approve modifications to charges 
or sentences where appropriate. According to the 
U.S. Supreme Court, the exercise of such discretion 
is consistent with the goals of the prosecutor’s office. 
The Court has observed that “informed consideration 
of possible deportation can only benefit both the State 

and noncitizen defendants during the plea-bargaining 
process,” and “[b]y bringing deportation consequences 
into this process, the defense and prosecution may 
well be able to reach agreements that better satisfy the 
interests of both parties.”150 

Furthermore, in enacting Penal Code Section 1473.7 in 
2016, the Legislature found that defense counsel duties 
under Penal Code Section 1016.2–3 are so essential—
and their violation so disastrous—that they merited the 
creation of an entirely new legal vehicle specifically 
for defendants no longer in custody to be able to 
vacate their convictions by alleging that their defense 
counsel were ineffective.151 Prior to Section 1473.7’s 
enactment, California had no post-custodial mechanism 
to challenge legally invalid convictions. If noncitizens 
became aware that a conviction or sentence made them 
removable after the completion of custody, there was 
simply no way to go back into court to raise a claim 
that the conviction was unconstitutional because of 
ineffective counsel. Thus, Section 1473.7 created a 
post-conviction relief vehicle for a person, no longer in 
custody, to vacate a criminal conviction or sentence 
based on prejudicial error damaging the person’s 
“ability to meaningfully understand, defend against, or 
knowingly accept” the immigration consequences of the 
conviction or sentence.152 

Courts and legislatures have gradually recognized 
the emergence of the crimmigration crisis and 
defense counsel’s critical role often as the sole legal 
advocate standing between their noncitizen clients 
and deportation. To provide effective assistance, 
defense counsel must accurately advise about adverse 
immigration consequences and defend against those 
consequences. Today, as criminal and immigration 
laws and enforcement practices have merged as never 
before, enhancing the quality of criminal defense of the 
noncitizen accused is critical to defending immigrant 
family and community members. In particular, for 
indigent noncitizens charged with crimes, public 
defenders stand as their first—and often only—line of 
vital legal defense. Indeed, given that defending against 
immigration consequences is constitutionally required 
for a conviction to be legally valid, it is incumbent on 
state and local governments to provide public defender 
offices with the resources necessary to ensure that  
they can effectively represent noncitizens during 
criminal proceedings. 
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In 1963, the U.S. Supreme Court unanimously declared 
in Gideon v. Wainwright that the Sixth Amendment 
right to a lawyer was “fundamental and essential” to 
fairness in criminal proceedings.154 The “noble ideal” 
of “equal justice under law” cannot be realized if the 
accused lack the “guiding hand of counsel at every step 
in the proceedings.”155 The Court thus extended the 
fundamental right to counsel to the states, mandating 
that government-funded attorneys be provided to the 
indigent accused of crimes.156 The decision was “rooted 
in the ideal that the division between rich and poor 
should not predetermine guilt in a criminal case.”157 
It also sought “a level playing field within a society 
fraught with racial inequalities.”158 Gideon promised 
equality under the law and racial and economic justice. 

Like Gideon, Padilla promises to serve as a stand 
against the criminalization and marginalization 
of the poor, racism, and xenophobia. Scholars and 
practitioners have hailed Padilla as the “most 
important right to counsel case since Gideon.”159 
This is because, in part, noncitizens have yet to gain 
the right to government-funded counsel in removal 
proceedings.160 Immigration lawyers can make a 
significant difference here: Noncitizens facing removal 
with counsel are 15 times more likely than noncitizens 
without counsel to seek relief from removal and 5.5 
times more likely to win their cases.161 Yet, the vast 
majority of noncitizens who cannot afford a lawyer 
effectively do not get their day in immigration court.162 
In this context, the Court’s move in Padilla to require 
immigration advisals as a constitutional imperative in 
criminal proceedings means that all Gideon lawyers 
“must now incorporate a baseline of immigration 
consultation into their representation.”163 Gideon 
lawyers—in particular, public defenders—are thus “an 
essential institutional form of immigration defense” 
for hundreds of thousands of indigent noncitizens who 
increasingly face removal proceedings as a result of 
criminal justice contact.164 

Nevertheless, the distance between Gideon’s promise 
and its real impact on the ground has grown wider 
in recent decades. State and local governments have 
treated Gideon “not as a bright star pointing the way  
to justice, but as an unfunded mandate to be 
resisted.”165 In finding that local municipalities were 
systematically depriving the Sixth Amendment right 
to counsel to the indigent accused, a federal court 
recently declared: “The notes of freedom and liberty 
that emerged from Gideon’s trumpet a half-century ago 
cannot survive if that trumpet is muted and dented 
by harsh fiscal measures that reduce the promise to 
a hollow shell of a hallowed right.”166 Poverty—not 
justice—still dictates outcomes.167 

The fierce opposition to groundbreaking constitutional 
reforms like Gideon and Brown v. Board of Education168 
makes us keenly aware of what we face in fully 
implementing Padilla. Gideon teaches us that fair 
proceedings require more than simply a formal 
right to counsel.169 Padilla’s promise means little 
without jurisdictions stepping up to provide quality 
representation of noncitizens as part of significantly 
enhanced indigent defense systems. 

As we near the tenth anniversary of Padilla, only if 
public defender offices and other key stakeholders 
act decisively to bring about urgent reform can we 
realize Padilla and use this watershed decision to help 
revitalize Gideon’s promise. Public defender offices 
must not only meet constitutional mandates, but also 
seek to provide the highest-quality defense possible 
for all their clients—citizens and noncitizens alike. The 
changing criminal justice landscape and emerging 
needs of the twenty-first century demand no less. We 
must transform public defense and, in the process, help 
realize the promise of Gideon and Padilla.

[I]n our adversary system of criminal justice, any person haled 
into court, who is too poor to hire a lawyer, cannot be assured a 

fair trial unless counsel is provided for [them].
– U.S. Supreme Court in Gideon v. Wainwright (1963)153 

Part III.  
Realizing the Promise of Gideon and 

Padilla: Transforming Public Defense for 
the Twenty-First Century

“
”
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She saw “innumerable innocent boys and girls, men 
and women . . . robbed by shysters . . . neglected by 
irresponsible court appointees.”182 

Foltz’s experiences as a woman lawyer and early 
exposure to the plight of the poor accused led her to 
conceive the idea of a public defender—in the full sense 
of a defender of the public. During the summation 
of one of her cases in 1892, Foltz said forcefully: 
“I deplore the fact that the law does not provide for 
a public defender as well as a public prosecutor. Do you 
think this poor innocent man would have applied to 
a woman to defend him if he had money to pay some 
distinguished male member of the bar?”183 She was as 
blunt about social realities as she was farsighted in 
how to alter them.

Foltz imagined a public defender who would equalize 
the criminal justice system. Only then, in her view, 
could fairness in the courts be assured. She believed 
that the prosecutor was generally no longer the 
“minister[] of public justice,” but had become a “violent 
advocate seeking only to win”184—an “indiscriminate 
public persecutor[]”185 who “misrepresents the 
facts he expects to prove, attempts to get improper 
testimony before the jury, garbles and misstates what 
is allowed, slanders the prisoner and browbeats the 
witnesses.”186 Foltz envisioned the public defender “as a 
powerful, resourceful figure to counter and correct the 
prosecutor, to balance the presentation of the evidence, 
and to make the proceedings orderly and just.”187 

Upon her 1893 speech introducing the public defender 
concept, Foltz launched the public defender movement, 
which became, importantly, directly connected with the 
movement for women’s rights and suffrage.188 A few 
years after her speech, she drafted legislation, known 
as the Foltz Defender Bill, which was introduced in 
at least 12 states by 1897 and 32 states by 1922.189 
In 1906, Foltz moved to Southern California, where 
she continued to advocate for the public defender.190 
She also continued to work in the suffrage movement. 
In California, women won the right to vote in 1911, 
casting their ballots for the first time in 1912, before 
women won suffrage nationally in 1920. On a parallel 
track, Foltz’s efforts to create a public defender bore 
fruit, when Los Angeles County established the first 
public defender office in the country in 1914. This 
historic feat became “an inspiration to the nationwide 
public defender movement,” and similar offices were 
soon established.191 In 1921, the Foltz Defender Bill 
became law in California.192 Foltz set the stage for 
Gideon and illuminated the path toward a system of 
“equal justice under law” that we continue to strive for.

In the Beginning

“For every public prosecutor, there should be a 
public defender . . . .” 

– Clara Shortridge Foltz170

In 1893, seventy years before the U.S. Supreme 
Court decided Gideon and mandated indigent defense, 
suffragist and trailblazing lawyer Clara Shortridge 
Foltz launched the public defender movement.171 Foltz 
insisted that the right to counsel must mean that the 
accused is entitled to defense, and this defense shall 
be full, adequate, and free. Indeed, she argued that 
the right to counsel was a constitutional guarantee, 
and that it was the duty of the government to defend 
“life and liberty from unlawful invasion.”172 In Foltz’s 
words, “[f]or every public prosecutor, there should be 
a public defender chosen in the same way and paid 
out of the same fund.”173 Public defense would not be 
charity, or a training ground for inexperienced lawyers, 
or a plea mill run by court-appointed lawyers who did 
not have the resources to put up a real fight. Instead, 
public defenders “would hold an honored position, even 
more important than the prosecutor.”174

Foltz’s own life story illuminates the origins of 
her extraordinary determination and intellectual 
wisdom. Deserted by her husband during an economic 
depression, and unwavering as a twenty-nine-year-old 
single mother determined to raise her five children, 
Foltz had decided to become a lawyer to earn a 
living.175 At the time in 1877, however, women could 
not vote, and California law allowed only “white male 
citizen[s]” to be admitted to the bar.176 Foltz was 
neither deterred nor discouraged. She drafted the 
“Woman Lawyer’s Bill” in order to open the practice of 
law to any “citizen or person” in California and, with 
fellow suffragists, relentlessly lobbied for its ultimate 
passage in 1878.177 On September 5, 1878, less than a 
year after choosing to become a lawyer, Foltz became 
the first woman admitted to the California bar.178

Foltz came to believe in the idea of a public defender 
based on her own experiences as one of only a small 
number of women lawyers across the country.179 In 
her first years of practice, Foltz mostly represented 
dependent women in divorce cases and the poor 
accused—people desperate enough to turn to a woman 
lawyer.180 As an outsider and newcomer to the criminal 
courts, Foltz keenly observed with fresh eyes the 
injustices the poor accused suffered—the utter disregard 
of their plight by the court system and its actors, 
who were “deadened in feeling by constant contact.”181 
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“For every public prosecutor, there 
should be a public defender . . . .” 

– Clara Shortridge Foltz
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A. Public Defenders’ Compromised Capacity 
in Ensuring “Equal Justice Under Law”193 

“You have the right to an attorney. If you cannot 
afford an attorney, one will be provided for you.”

– From the standard Miranda	Warning194

Television and motion pictures have popularized the 
standard warning, required by Miranda v. Arizona,195 
advising arrestees of their Sixth Amendment right 
to counsel under Gideon: “You have the right to an 
attorney. If you cannot afford an attorney, one will be 
appointed to you by the [government] at no expense.”196 
More than 80 percent of people charged with crimes 
are too poor to afford an attorney.197 The role of Gideon 
lawyers could not be more critical today. 

In jurisdictions across the country, public defenders 
are the Gideon lawyers representing some of the most 
vulnerable community members among us, who are 
often in the most desperate times in their lives—people 
who cannot afford a lawyer even when their liberty 
or life is at stake.198 Every year, over 15,000 public 
defenders in nearly 1,000 offices across the country 
represent hundreds of thousands of poor people charged 
with crimes.199 In particular, public defenders stand 
as the first—and often only—line of vital legal defense 
for indigent noncitizens. Public defenders thus have a 
crucial role in ensuring “equal justice under law.”200 

Nonetheless, Gideon’s promise has been trampled, and 
public defenders have been largely hamstrung. The 
“unrealistic and damaging”201 standard generally set for 
effective counsel—most notably with the Supreme Court’s 
1984 decision in Strickland v. Washington202—has 
eroded what Gideon’s equality ideal means in action.203 
State and local governments have failed shamefully 
to ensure strong, adequately resourced, independent 
indigent defense systems. With some distinguished 
exceptions, the “perfunctory representation and ‘meet 
’em and plead ’em’ processing of human beings through 
the courts” has become the norm.204 

i.	Public	Defender	Offices’	Outdated	Workload	
and Resource Standards

a. Criminal Defense Practice

Since 1973, national caseload standards have provided, 
per full-time public defender, for no more than 150 
felonies a year, 400 misdemeanors (excluding traffic 
court cases) a year, 200 juvenile court cases a year, 
200 mental health cases a year, or 25 appeals a year.205 
According to the American Bar Association (ABA), 
these numerical caseload standards are true ceilings 
and “should in no event be exceeded.”206 These standards 
assume that public defenders are working full time 
without any administrative or non-representational 
responsibilities and handling cases of average 
complexity and effort,207 and that they have appropriate 
experience and adequate training and supervision.208 

Even where offices meet the caseload standards, 
these are long “outdated and fail to account for 
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the added complexities over the last forty years, 
including significant collateral consequences 
resulting from convictions.”209 Public defenders’ 
responsibilities encompass more than the direct 
representation of clients. For example, defenders 
“keep abreast of recently decided cases and new laws 
and rules,” “perform administrative tasks, and many 
have supervisory responsibilities.”210 While these 
responsibilities may take the defender away from 
direct client representation, they are essential to the 
functioning of an effective public defender office.211 
Thus, the amount of time defenders must spend to 
competently represent their clients is not accurately 
reflected by the number of clients alone.212 Instead, 
defenders’ active caseloads combined with their 
additional duties constitute their full workloads.213 

Workload standards should be seen as part of the 
effort to ensure that public defender offices overall have 
adequate staff and resources to competently represent 
their clients.214 Besides defenders, offices must have 
adequate levels of experts and support staff, such 
as paralegals, investigators, and administrators,215 
as well as workplace technology and legal research 
services.216 According to the U.S. Department of 
Justice’s Bureau of Justice Assistance, the ratio of 
support staff to defenders should be as follows: (a) at 
least one paralegal for every four felony attorneys, five 
misdemeanor attorneys, four juvenile attorneys, or two 
mental health attorneys; (b) one investigator for every 
four felony attorneys, six misdemeanor attorneys, and 
six juvenile attorneys; and (c) one secretary for every 
four felony attorneys, six misdemeanor attorneys, and 
five juvenile attorneys.217 County public defender offices 
that do not maintain these recommended ratios must 
reduce their caseload limits, for instance, to 100-150 
felonies and 300 misdemeanors per defender per year, 
as well as their workload expectations.218 After all, 
defenders’ workload “should never be so large as to 
interfere with the rendering of quality representation 
or lead to the breach of ethical obligations.”219 

b. Immigration Defense Practice

In the immigration context, public defender offices must 
employ adequate levels of in-house immigration experts, 
just as they employ other experts and support staff.220 
While “trainings and reference manuals are necessary 
components to educate indigent defenders on the law of 
immigration consequences, . . . they are not sufficient. 
Indigent defenders . . . also require access to expert 
assistance to meet their Padilla obligations.”221 Indeed, 
public defender offices “should develop, or seek funding 
for, such immigration expertise within their offices.”222 

In-house immigration experts are critical, because 
they support public defenders in ways that maximize 
comparative advantages, increasing the office’s 
overall efficiency and effectiveness. Defenders must 
already have intricate knowledge of criminal law and 
procedure, of how to try a case from start to finish, 
and of the culture of the court and the dynamics of 
the court’s other stakeholders. Having an adequate 
level of in-house immigration expertise can assuage the 
huge burdens already placed on defenders. Immigration 
experts can ease the demands on individual defenders 
to figure out often-nuanced immigration consequences 
on their own, instead freeing up their time to focus on 
what they know best: criminal defense. By collaborating 
with immigration experts, defenders are likely to have 
more information to discern the most effective case 
strategies for noncitizen clients. 

Professional standards establishing the necessary 
level of in-house immigration experts, as determined 
by numerical caseload standards, have existed since 
2009. In Protocol for the Development of a Public 
Defender Immigration Service Plan (Protocol), the New 
York State Defenders Association and the Immigrant 
Defense Project jointly recommended certain ratios 
of immigration experts to an office’s annual caseload 
involving noncitizen clients.223 Public defender offices 
providing full-service immigration representation—
that is, full immigration advisals and targeted direct 
immigration representation—should employ at least 
one full-time immigration expert for every 2,500 cases 
of noncitizen clients per year.224 “Full immigration 
advisals” means that the immigration expert gives pre-
plea immigration advice (including short file memos 
and client counseling) in most or all of the cases 
involving noncitizen clients, post-plea advice at the 
conclusion of representation, and on-demand advice 
when urgent matters arise in court.225 The immigration 
expert also provides “targeted direct immigration 
representation” in a select number of cases, usually 
in the form of removal defense cases or affirmative 
immigration applications.226 In addition, for offices 
providing only full immigration advisals but no direct 
immigration representation, the ratio should be at least 
one full-time immigration expert for every 5,000 cases 
of noncitizen clients per year.227 

Nevertheless, just like general caseload standards, 
these ratios of immigration experts to noncitizen cases 
are necessarily outdated and insufficient today. For 
one, these ratios were established in 2009, before the 
Padilla decision in 2010. Nearly a decade since, federal 
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immigration law—in particular, its intersection with 
state criminal law—has become even more “complex”228 
and “labyrinthine”229 and is in constant flux. For 
instance, in California, various new state laws for 
alternative immigration-favorable dispositions and 
post-conviction relief for noncitizens have been enacted 
since 2010, adding layers of intricacy to the plea 
consultation role of immigration experts.230 

Moreover, immigration experts have many 
responsibilities besides consulting on individual cases 
to provide constitutionally mandated plea advice and 
advocacy.  Immigration experts train other attorneys.  
They advise on policies and practices pertinent 
to noncitizen clients.  They serve as liaisons with 
law enforcement, immigration officials, and other 
governmental stakeholders.  Immigration experts 
also engage in other advocacy efforts relevant to the 
representation of noncitizens, such as facilitating 
the continued representation of noncitizen clients by 
nonprofits that provide vital immigration legal services 
and supporting these nonprofits with post-conviction 
relief matters.  In California, immigration experts are 
collaborating with a new army of pro bono immigration 
counsel funded by the state’s One California program 
and similar local programs; many nonprofit clients 
have criminal records and need public defender offices’ 
support with receiving records, advice, and information.  
Furthermore, public defender offices in California are 

uniquely positioned to monitor local law enforcement 
collaboration with ICE, as well as their compliance  
with state laws such as the TRUTH and California 
Values Acts.  

Therefore, to accurately reflect immigration experts’ 
increasing crimmigration demands, the professional 
standards for public defender offices’ immigration 
experts should be updated. 

ii. Gideon’s	Trampled	Promise

“[T]he law is a system that protects everybody who 
can afford a good lawyer.” 

–	Mark	Twain231

Clara Foltz warned that the “evils” of inadequate 
representation for the poor accused are “the constant 
subject of comment by courts and bar associations, but 
the wrongs continue.”232 During our time, countless 
articles, reports, and books have commented on 
Gideon’s unrealized promise, seemingly at every 
anniversary of Gideon. But the problems persist. 

Around Gideon’s fortieth anniversary, the ABA came 
to the “disturbing conclusion,” after a long series of 
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hearings, “that thousands of persons are processed 
through America’s courts each year either with no 
lawyer at all or with a lawyer who does not have 
the time, resources, or in some cases the inclination 
to provide effective representation.”233 Because of 
underfunding and understaffing, crushing caseloads, 
and the inability to match the power and resources 
of prosecutors, “indigent defense in the United States 
remains in a state of crisis, resulting in a system that 
lacks fundamental fairness and places poor persons 
at constant risk of wrongful conviction.”234 Except in 
some select jurisdictions, clients may have lawyers, but 
lawyers “who, through no fault of their own, provide 
second-rate legal services, simply because it is not 
humanly possible for them to do otherwise.”235

Today, Gideon’s promise has been trampled. For the 
majority of the poor accused, a truly adversarial system 
has been a mirage. From the start, the U.S. Supreme 
Court imposed in Gideon an unfunded mandate for 
state and local governments to implement.236 Later, in 
Strickland, the Court undermined a key enforcement 
mechanism whereby the judiciary could find ineffective 
assistance of counsel.237 In this context, myopic state 
and local governments have seen no political advantage 
in doing justice for some of the most vulnerable 
community members among us. They have utterly 
failed to adequately fund public defense systems, 
leading to the violation of professional standards 

and, increasingly, creating systemic deficiencies that 
violate the U.S. and state constitutions.238 Indeed, as 
the Supreme Court and legislatures have shirked their 
responsibilities to remedy the crisis in our nation’s 
indigent defense systems, state and lower federal courts 
have stepped in.239

a.	Underfunding,	Understaffing,	and	Crushing	
Caseloads

State and local governments have starved public 
defender offices. In one of the most comprehensive 
studies done on Gideon, the National Right to 
Counsel Committee stated: “Inadequate financial 
support continues to be the single greatest obstacle 
to delivering ‘competent’ and ‘diligent’ defense 
representation, as required by the rules of the legal 
profession, and ‘effective assistance,’ as required by 
the Sixth Amendment.”240 In light of this underfunding, 
public defender systems have suffered from substantial 
structural limitations. Unsurprisingly, the most 
conspicuous is the grim reality of understaffed public 
defenders toiling under punishing caseloads. 

Even when measured by outdated caseload standards, 
public defender offices consistently exceed caseload 
limits. As of the last national census of public defender 
offices, 22 states operated public defender offices, and 
only four of the 17 states that reported full caseload 

COUNTY-BASED PUBLIC DEFENDER OFFICES 
BY OFFICE CASELOAD, 2007

Note: Details do not sum to total do to missing data on public defender office caseload. Population data were available for 99.2%, caseload data were 
available for 97.4%, FTE litigating attorney data were available for 99.2%, and expenditure data were available for 97.2% of all county-based offices.

Office 
Caseload

Number of Offices Median Population 
Served

Median Number of 
Cases Received

Median FTE Litigating 
Attorneys

Median Total Office 
Expenditures

All Offices 530 116,810 2,482 7 $707,510

136 27,789 429 2 $133,771

123 69,973 1,553 5 $553,791

103 144,466 3,595 9 $1,000,000

154 430,317 10,093 28 $3,000,000

Less than 
1,000 cases 
received

1,000-2,500

2,501-5,000

More than 
5,000
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cases—far exceeding national and state standards—
resulted in a system in which counsel “[had] no idea 
what the clients’ goals [were], whether there [were] any 
defenses or mitigating circumstances that require[d] 
investigation, or whether special considerations 
regarding immigration status, mental or physical 
conditions, or criminal history exist[ed].”251 

In finding systemic deficiencies, courts have employed 
traditional markers of representation as standards 
by which to measure competency. These markers 
include, for example, communicating with clients, 
conducting necessary legal research and factual 
investigations, and advocating for clients through 
plea negotiation or trial.252 When these traditional 
markers of representation have proved to be seriously 
compromised, courts have found violations of the  
Sixth Amendment. 253

b.	Mass	Criminalization	and	Prosecutors’	Lopsided	
Power and Resources

 “Tough on crime” politics leading to the dramatic 
expansion of behaviors constituting a criminal offense—
especially minor, poverty-related offenses and drug 
offenses—and “broken windows” policing have combined 
with the broad, unchecked power that prosecutors 
possess to manufacture a system that is anything but 
adversarial. Prosecutors routinely bring too many 
cases, often maximizing the gravity of a case. Public 
defender offices have largely been unable to keep up 
in this system.254 For instance, of the 17 states that 
had a state public defender program in 1999, criminal 
caseloads increased from 1999 to 2007 by 20  
percent—the largest share for misdemeanors and 
ordinance violations.255 

Prosecutors have immense power, exclusive access to 
information, and vast resources. From “decisions to 
charge, demand bail, offer plea deals, and agree to 
diversion programs, prosecutors have the discretion 
to choose more productive . . . outcomes—or not.”256 
They can decide to overcharge precisely to enhance 
their bargaining power.257 In particular, prosecutors’ 
decisions to bring certain criminal charges and whether 
to prosecute overzealously can often dictate the 
ultimate disposition of the case, with little or no input 
from defense counsel.258 In the immigration context, 
as President Trump’s EO Number 13768 significantly 
expanded the definition of “criminal” to include anyone 
charged with a crime, decisions to charge alone are 

information to the U.S. Department of Justice’s Bureau 
of Justice Statistics met caseload standards for felonies 
and misdemeanors.241 Out of 530 county-based offices 
operating in 27 states, only 27 percent reported having 
sufficient levels of public defenders to meet the caseload 
standards.242 Importantly, offices also lack the resources 
necessary to hire and retain vital defense staff—
including investigators, paralegals, administrators, 
social workers, mental health experts, and immigration 
experts—in violation of state and national standards.243 

As a result, no matter how dedicated or brilliant public 
defenders in under-resourced offices may be, they  
have been forced to represent clients without being 
able to fulfill the traditional markers of representation. 
Defenders have been forced to “violate their oaths 
as members of the bar and their duties to clients.”244 
The poor accused have suffered directly. They have 
routinely pleaded guilty without any awareness,  
much less informed understanding, of immigration  
and collateral consequences that have a devastating 
impact in their lives. 

Challenging Systemic Deficiencies in Public 
Defender Systems

Drawing upon ethical standards, including the 
ABA’s Ten Principles of a Public Defense Delivery 
System, individual defenders are “obligated to decline 
appointments” to additional cases until excessive 
workloads are reduced.245 Importantly, chief public 
defenders should refuse to accept a workload that 
exceeds the office’s capacity to provide competent, 
quality representation in every case.246 Offices should 
inform governmental officials and request funding 
and personnel that are adequate to meet the office’s 
workload.247 Offices should alert the courts and seek 
judicial relief; courts, in turn, should direct offices 
to refuse to accept additional cases until adequate 
resources are provided.248 

Such an approach is not pie-in-the-sky thinking. Courts 
have increasingly held that public defender offices’ 
substantial structural limitations have created systemic 
deficiencies that harm clients’ Sixth Amendment right 
to effective assistance of counsel.249 In particular, courts 
have found that caseloads in excess of national and 
state standards create systemic deficiencies that violate 
the Sixth Amendment rights of the indigent accused.250 
For example, in Wilbur v. City of Mount Vernon, the 
U.S. District Court found that the number of actual 
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often determinative. Yet, there is virtually no formal 
process or oversight of prosecutorial discretion, and 
generally there has been no systematic way for voters to 
monitor the system’s workings.259 Although prosecutors 
are, in theory, bound by the ethical rules, disciplinary 
measures are virtually never imposed on prosecutors.260 
Prosecutors have effectively had “carte blanche.”261 

In addition, the level of resources between prosecutors 
and public defenders could hardly be more 
disproportionate—in direct violation of the ABA’s 
principles calling for “parity of workload, salaries and 
other resources (such as benefits, technology, facilities, 
legal research, support staff, paralegals, investigators, 
and access to forensic services and experts).”262 For 
example, in 2007, there were 957 public defender offices 
employing 15,000 full-time staff, on a total budget of 
$2.3 billion; on the other side, 2,330 prosecutor offices 
employed 78,000 full-time staff, with a total budget of 
$5.8 billion.263 About that same year, in California, for 
every dollar spent on prosecution, counties spent an 
average of 53 cents on public defense.264 

In short, America’s adversarial system that is premised 
on “the principle that truth—as well as fairness—is best 
discovered by powerful statements on both sides of the 
question”265 has been a sham. 

Prosecutors, Mass Incarceration, and 
Crimmigration

Prosecutors should follow the growing bipartisan 
realization that mass incarceration is way out of 
proportion with actual public safety needs, having had 
a “limited, diminishing effect on crime” and currently 
almost no effect on reducing crime, despite continuing 
to impose drastic social and fiscal costs.266 For example, 
in 2017, the Major Cities Chiefs Association and the 
National District Attorneys Association (NDAA)  
wrote jointly that “[t]oo many resources go toward 
arresting, prosecuting and imprisoning low-level 
offenders, and those suffering from mental illness 
and drugs or alcohol addiction, making it difficult for 
law enforcement to address more serious crime.”267 
In Philadelphia, District Attorney Larry Krasner 
recently issued a memorandum regarding assistant 
district attorneys’ discretionary decisions on charging, 
diversion, plea offers, and sentencing with the purpose 
of “end[ing] mass incarceration and bring[ing] balance 
back to sentencing.”268

Prosecutors should consider proportionality of 
punishment, including immigration and collateral 
consequences, in order to achieve justice. The ABA 
specifically states that “[t]he prosecutor should consider 
collateral consequences of a conviction before entering 
into a disposition agreement.”269 As early as 2001, 
Robert Johnson, then the president of NDAA, issued 
the following message: 

Philadelphia District Attorney Larry Krasner
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If the prosecution believes that there must be a 
conviction, there are many creative ways to craft 
immigration-safe dispositions that still carry the type 
of conviction and sentence exposure a prosecutor 
may want. In determining an appropriate plea offer, 
sentence, or record of conviction, prosecutors should 
engage with defense counsel and take into account 
diverse factors, including the history and character of 
the noncitizen accused; the impact of the disposition 
upon their immigration status; and humanitarian 
considerations, such as any hardship that they and 
their families would face as a result of immigration 
detention or deportation. Prosecutors should meet with 
defense counsel off the record to allow defense counsel 
to explain, and maintain as confidential, the potential 
consequences and mitigating information.276 In addition, 
prosecutors should “agree not to oppose post-conviction 
relief motions” and “clear out old warrants.”277 

In King County, Washington, for example, the 
prosecuting attorney has developed a policy 
ordering prosecutors to “be mindful” of immigration 
consequences “in charging decisions, plea offers, 
and sentence recommendations.”278 In Brooklyn, 
New York, the acting district attorney recently 
announced a similar policy for all prosecutors to 
consider immigration consequences and to offer 
immigration-safe dispositions that “neither jeopardize 
. . . public safety nor lead . . . to removal or to any 
other disproportionate collateral consequence.”279 The 
Baltimore City State’s Attorney’s Office has required 
all prosecutors to “think twice before charging 
[noncitizens] with minor, non-violent crimes,” as the 
Trump Administration’s deportation dragnet has 
“increased the potential [] consequences to certain 
immigrants of minor, non-violent criminal conduct.”280

In California, the district attorney offices in the counties 
of Alameda and Santa Clara have also had formal 
written policies for the consideration of immigration 
and collateral consequences.281 Notably, these policies 
were instituted before California Penal Code Section 
1016.2–3 created a mandate for all prosecutors to 
“consider the avoidance of adverse immigration 
consequences in the plea negotiation process as one 
factor in an effort to reach a just resolution.”282

At times, the collateral consequences of a 
conviction are so severe that we are unable to 
deliver a proportionate penalty in the criminal 
justice system without disproportionate collateral 
consequences. . . . As a prosecutor, you must 
comprehend this full range of consequences that 
flow from a crucial conviction. If not, we will 
suffer the disrespect and lose the confidence of 
the very society we seek to protect.270

Regarding Padilla, Johnson asserted: “However 
‘justice’ might be defined by a prosecutor, the Supreme 
Court’s recognition of the importance of collateral 
consequences to a just resolution of a matter should 
influence a prosecutor’s views.”271

For noncitizens accused of crimes, prosecutors should 
seriously consider the increasingly devastating nature 
and reality of the immigration consequences of criminal 
charges and convictions, which heighten existing 
prosecutorial obligations to consider and mitigate their 
adverse impact. The ABA recognized this obligation in 
its amicus brief on behalf of the petitioner in Padilla, 
promoting a more active role for both prosecutors and 
defense counsel in avoiding or minimizing immigration 
consequences.272 The U.S. Supreme Court acknowledged 
in Padilla that the consideration of immigration 
consequences “can only benefit both the State and 
noncitizen defendants” and that “the defense and 
prosecution may well be able to reach agreements that 
better satisfy the interests of both parties.”273 

Prosecutors should actively participate in securing 
immigration-safe dispositions, including by declining 
to charge and expanding the use of pre-charge and 
pre-plea diversion programs. Because of the automatic 
sharing of booking and fingerprint information 
between local law enforcement and federal immigration 
authorities following an arrest, even a mere arrest, 
combined with criminal charges and pre-trial  
detention, can expose noncitizens to deportation. 
In this context, prosecutors should revise filing 
guidelines to limit unnecessary arrests and establish 
policies to avoid unnecessary detention.274 For lower-
level, first-time, or public-health-related offenses, such 
as nonviolent drug, property, and “quality-of-life” 
offenses, prosecutors should avoid filing charges at 
all, or file charges without immigration consequences, 
where possible.275 Prosecutors should also offer pre-
plea and informal diversion—where there is no guilty 
plea entered onto the record and thus generally no 
immigration consequences. 
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the criminal process.285 Yet, in reality, immigration and 
collateral consequences are “interwoven and integrated 
components along the criminal justice continuum,”286 
and, in the immigration context, along the criminal 
justice system-to-deportation pipeline. Public defenders’ 
efforts to evaluate, advise about, and defend against 
immigration and collateral consequences are part of 
redefining public defense more holistically as “a process 
that begins at arrest,” or often earlier, “and continues 
through community reintegration.”287 

Today, we must transform public defense for the 
twenty-first century, and, in the process, help realize 
the promise of Gideon and Padilla. Some select 
jurisdictions have led the way. They have provided a 
combination of resources, training, staffing, structure, 
supervision, and independence that enables public 
defenders to provide high-quality representation. 
After all, quality public defender offices do not treat 
the minimum standards of the Sixth Amendment 
doctrine as acceptable goals for indigent defense.288 
These jurisdictions have developed “a strong tradition 
of funding defense counsel above the minimum level 
required by law.”289 

As a result, as “committed and innovative public 
defender offices [have set] high expectations” and have 
achieved better outcomes, they “[have influenced] other 
offices, national practice standards, and ineffective 
assistance jurisprudence.”290 For example, before 

B. Transforming Public Defense for the 
Twenty-First Century: Holistic Defense 

 “[P]overty is a condition of helplessness—of 
inability to cope with the conditions of existence 

in our complex society. . . . The inability of a 
poor and uneducated person to defend himself 

unaided by counsel in a court of criminal justice 
is both symbolic and symptomatic of his larger 

helplessness. But we, as a profession, have backed 
away from dealing with that larger helplessness. We 
have secured the acquittal of an indigent person—

but only to abandon him to eviction notices, 
wage attachments, repossession of goods and 

termination of welfare benefits.”

– Robert F. Kennedy, U.S. Attorney General283 

In light of Padilla, it becomes even clearer that the 
mantra of traditional public defense—that is, solely 
focusing on securing “the least restrictive disposition”—
does not necessarily result in the most desirable “life 
outcome” for clients, neither in the immigration nor 
in the reentry context.284 In particular, immigration 
and collateral consequences have been mostly ignored 
throughout criminal proceedings, stemming largely 
from the misguided view that they are not relevant to 
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Padilla, various offices serving large noncitizen 
populations helped to pioneer more holistic practices 
for the provision of quality representation to their 
noncitizen clients—practices that the Supreme Court 
in Padilla endorsed.291 Padilla can be an opening for 
offices committed to serving all their clients—citizens 
and noncitizens alike—to bring about holistic defense 
reform and proactively fight for equality, racial justice, 
and immigrants’ rights.292 

i. Holistic Defense

a. Overall Holistic Defense Practice 

Holistic defense is an emerging institutional model of 
public defense that strives to fully meet the radically 
changed landscape of criminal defense in the twenty-
first century.293 This model has gained tremendous 
traction over the past twenty years based in part 
on the understanding that traditional public defense 
cannot meet the challenges of the unprecedented mass 
incarceration system, the crimmigration crisis, and 
the explosion of collateral consequences. Indeed, it has 
been widely recognized as one of the most effective 
models of public defense. For instance, with funding 
from the U.S. Department of Justice’s Bureau of 
Justice Assistance, The Bronx Defenders’ (BxD) Center 
for Holistic Defense has trained and provided technical 
assistance to offices across the country seeking to adopt 
the holistic model.294 

Holistic defense recognizes that focusing on the “least 
restrictive disposition” does not necessarily lead to 
the most desirable “life outcome” for clients.295 As the 
ABA has concluded, “[b]y identifying the full range 
of a client’s legal and social services needs, defense 
counsel can build better client relationships, identify 
concrete client goals, and achieve better criminal case 
results and client life outcomes.” Thus, through high-
quality, client-centered representation, holistic defense 
addresses clients’ underlying civil legal and social needs 
that may have contributed to their involvement with 
the criminal justice system in the first place. 

First, holistic defense creates interdisciplinary teams 
of advocates that provide seamless and early access 
to criminal and civil legal services, as well as to 
nonlegal services and community support.296 Besides 
criminal defenders, these teams include civil attorneys 
such as immigration, housing, and family attorneys, 
as well as social workers, investigators, and other 
vital defense staff.297 Through cross-trainings, team 
members further cultivate an interdisciplinary skill set, 

such as the ability to identify a variety of clients’ key 
legal and social needs.298 Dynamic communication is 
also required among team members and with clients, 
creating clear and easy paths for information sharing 
and collaboration.299 

Further, a holistic defender office must have a strong 
connection to, and a deep understanding of, the 
communities it serves.300 Thus, what holistic defense 
means for a particular office will depend largely 
on the client community’s makeup and priority 
needs. This connection compels offices to engage in 
systemic advocacy through community organizing,301 
policy and media advocacy, and impact litigation.302 
For this purpose, holistic offices think creatively 
about community allies and cultivate effective 
partnerships.303 Ultimately, holistic defense seeks to 
address the underlying issues contributing to a client’s 
entanglement in the criminal justice system, support 
clients on pathways to self-sufficiency, and break the 
vicious cycle of arrest and incarceration. 

b. Holistic Immigration Defense Practice

The holistic model of immigration defense is threefold. 

First, this model cultivates a culture and practice of 
seamless integration of criminal and immigration 
defense. Public defenders and embedded immigration 
experts are cross-trained and set up strategically to 
communicate and work closely together to provide 
high-quality, client-centered criminal-immigration 
representation—for instance, by advocating for 
dispositions that are sensitive to immigration 
consequences. This requires a critical number of in-
house immigration experts to adequately match the 
number of defenders, the noncitizen client caseload, 
and the experts’ overall workload. 

Second, holistic offices provide comprehensive services 
to meet clients’ underlying immigration needs. In 
particular, offices continue the representation of 
noncitizen clients who cannot avoid immigration 
consequences in immigration court or, at a minimum, 
facilitate such representation. This requires in-house 
immigration attorneys or strong partnerships with legal 
service providers. 

Third, holistic offices engage in systemic advocacy to 
address problems that affect their noncitizen clients.
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Case Studies of More Holistic Immigration 
Defense Practices

The Bronx Defenders304

The Bronx Defenders (BxD) is a holistic public defender 
office. With the full-time equivalent of 77 public 
defenders, the office expects to open approximately 
24,000 criminal defense cases in the 2017-18 fiscal 
year.305 BxD serves Bronx County, one of the poorest 
counties in the United States.306 With a total population 
of about 1,471,000, Bronx County is also one of the 
most diverse counties in the country.307 The county is 
home to more than 513,000 immigrants, over a third of 
the county’s population, and its noncitizen makeup is 
approximately 18.4 percent.308 

Since its inception in 1997, BxD has helped to pioneer 
the holistic model of public defense, seamlessly 
integrating criminal and in-house civil legal 
representation, including immigration. Through a 
partnership with the U.S. Department of Justice, BxD 
and its Center for Holistic Defense have consulted for 
and trained scores of public defender offices across 
the country in becoming more holistic.309 Scholars, 
practitioners, and the ABA have praised BxD as a 
model holistic office, and BxD has received numerous 
awards for its pioneering work.310 For example, in 2013, 
BxD won the Clara Shortridge Foltz Award of the 
National Legal Aid and Defender Association (NLADA), 
which the association co-sponsors with the ABA.311 
Recently, the Los Angeles Times editorial board profiled 
BxD as a “trendsetting” holistic defense office.312

At BxD, for every client, there is an interdisciplinary 
team of expert advocates, including criminal defense 
attorneys, immigration attorneys, housing attorneys, 
family attorneys, general civil action practice attorneys, 
investigators, parent advocates, legal advocates, and 
social workers who work side by side on all aspects of 
a client’s case. Holistic defense begins with seamless 
in-house access to criminal and civil legal services, as 
well as to nonlegal services and community support, 
all of which are designed to meet clients’ needs.313 BxD 

ultimately seeks to address the root causes of clients’ 
contact with the criminal justice system, challenging 
the entrenched problems that drive clients into the 
system in the first place and supporting them on 
pathways to self-sufficiency.

Since 2002, immigration defense at BxD has not 
been designed to be a siloed unit or a separate 
bureaucratic division; rather, it has been a practice 
integrated with BxD’s other practices.314 The BxD 
model has embedded immigration experts working 
alongside the criminal defenders “in courthouses and 
jailhouse lockups to provide simultaneous immigration 
and criminal advice” and zealous advocacy “from 
the point of earliest meeting with a noncitizen 
client.”315 BxD provides representation on immigration 
issues “beyond mere advice, plea negotiation, or 
defending a criminal-immigration charge.”316 BxD has 
developed a comprehensive in-house immigration legal 
services program, providing noncitizen clients of its 
criminal defense and family defense practices with 
direct representation in affirmative and defensive 
matters. Post-Padilla, BxD was able to use the new 
constitutional mandate to increase funding for, and 
strengthen, its holistic model of immigration defense.317

BxD provides full immigration advisals and universal 
direct immigration representation.318 To do this 
work, BxD has attained some of the best ratios in 
the country. BxD’s ratio of immigration experts to 
noncitizen criminal cases is significantly better than 
the 2009 Protocol recommendations. For example, using 
the percentage of Bronx County’s noncitizen population 
to roughly estimate BxD’s noncitizen caseload, the 
ratio is approximately 1:630.319 In the alternative, using 
the total annual number of Padilla plea consultation 
cases opened by BxD’s immigration experts, the ratio 
is about 1:178.320 Further, BxD’s ratio of immigration 
experts to criminal defenders is about 1:11.321 As these 
ratios show, BxD is a leader in the field. 

Seamless Integration of Criminal and 
Immigration Defense 

Access. In-house immigration experts are embedded 
in the office and work side by side with criminal 
defenders in interdisciplinary teams, which constitute 
the units of client-centered advocacy at BxD.322 Even 
their workspaces are adjacent, and team members sit 
together, allowing immigration experts and criminal 
defenders to have immediate face-to-face access to 
one another, right over the cubical walls.323 Effective 
communication is highly encouraged. If in-person 
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communication is not possible, immigration experts are 
accessible to criminal defenders by cellphone or email. 
By communicating, working together, and learning 
from each other, both sides benefit, gain efficiency, 
and become more effective. In short, BxD’s team 
structure, spatial organization, and effective modes of 
communication reinforce BxD’s seamless integration 
of criminal and immigration defense and the overall 
holistic model of defense.

Training. Trainings are mandatory. Each year, new 
attorneys make up the training team, which undergoes 
an intensive initial training for roughly six to eight 
weeks.324 Lawyers in every practice area are trained 
together and cross-trained in each other’s disciplines. 
By the time they sit in teams, attorneys know a 
sufficient amount about the path of a criminal case and 
the path of an immigration case. This type of cross-
training facilitates understanding of what colleagues 
do, helping to break down mental barriers.325

In its trainings, BxD underscores immigration 
as one of the most important concerns about a 
criminal case, often dwarfing penal consequences 
in terms of importance to noncitizen clients and 
having the potential to radically change the goal of 
criminal representation.326 It is thus imperative that 
criminal defenders collect accurate information from 
clients and verify that information when possible. 
Criminal defenders are trained to know enough about 
immigration law to identify whether their clients are 
noncitizens and to gather sufficient information to 
make a consultation request to the immigration expert 
on their teams.327 

In addition, criminal defenders are trained to ask 
the right questions, without making assumptions—for 
instance, assumptions of citizenship status based on 
appearance or lack of a foreign accent.328 They are 
trained also in how to ask these questions, taking a 
moment to explain the reason for the questions and 
that the answers are completely confidential.329 In  
other words, they must address clients in ways that 
inspire trust, or else clients may provide incorrect or 
missing information.330 

Intakes. During intakes, criminal defenders are 
required to use a general checklist.331 To ascertain 
clients’ immigration status and gather important 
immigration-related information, they ask a 
combination of questions: “Were you born in the United 
States?” “When and how did you come to the country?” 
“With what immigration status?” “Do you have any 

U.S. citizen or lawful permanent resident family?” For 
lawful permanent resident clients, criminal defenders 
ask, for example: “When did you get your green card?” 
For nonlawful permanent resident clients, they ask, for 
instance: “What is your immigration status?” BxD’s 
current checklist can be found in Appendix B.332

Consultation. If clients were born outside the United 
States, criminal defenders refer these clients to the 
immigration experts in their teams.333 They can input 
information in the case management system and click 
a button to make an immediate consultation request 
to the immigration expert on their teams.334 This 
streamlined system has helped to increase the rates of 
consultation requests and make the overall work more 
efficient. Ultimately, BxD provides an efficient service 
that takes minimal additional investments of time 
and effort by criminal defenders—in exchange for the 
tremendous benefits they and their clients receive from 
consulting the immigration experts.

Once the immigration experts receive the consultation 
requests from their team members, they conduct more 
intensive information gathering. Speaking directly 
to clients either in court, in custody, or in the office, 
immigration experts usually do more in-depth intakes. 
This practice is different from those of most other 
public defender offices that rely solely on criminal 
defense attorneys to gather information. 

Immigration experts then conduct individualized 
analyses of clients’ immigration needs and the 
immigration consequences of contemplated dispositions, 
accounting for clients’ criminal and immigration 
histories. For example, a large proportion of BxD’s 
noncitizen clients are lawful permanent residents, who 
often present more complex immigration questions where 
accurate legal advice and advocacy can make a crucial 
difference.335 Immigration experts are also always on 
call for questions during clients’ court appearances.336 

Per clients’ understanding of their situations and their 
stated priorities, immigration experts prepare alongside 
criminal defenders to advise and advocate for their 
clients to limit negative immigration consequences. 
Aside from avoiding deportability and inadmissibility 
grounds, immigration experts and criminal defenders 
advocate to maintain clients’ eligibility for relief from 
removal or their ability to defend future removal 
proceedings, as well as to maintain clients’ eligibility 
for travel, adjustment of status, and naturalization.337 
Often, clients are advised about how to prevent making 
their immigration cases worse during the pendency of 
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their criminal cases, such as by not traveling abroad or 
in certain parts of the country, or by refraining from 
affirmative applications if clients are deportable.338 

In short, each plea consultation is different, involving 
potentially an initial consultation, advisal, advocacy for 
a more immigration-favorable plea, or ultimately even 
trial. BxD opens an average of 100 new Padilla plea 
consultation cases per month.339 

Comprehensive Services

In addition to plea consultations and advocacy, 
immigration attorneys provide services to address 
the underlying immigration issues of clients who are 
referred through their teams. In particular, if clients 
cannot avoid removal proceedings, BxD provides 
direct representation in immigration court.340 BxD 
is one of three service providers for the New York 
Immigrant Family Unity Project (NYIFUP). NYIFUP 
is the first program in the country to provide publicly 
funded universal representation to all detained 
indigent noncitizens in removal proceedings in a given 
jurisdiction, in this case New York City.341 

NYIFUP funding and the hiring of a significant number 
of additional immigration attorneys have strengthened 
BxD’s overall immigration defense practice, particularly 
its removal defense capacity.342 Before NYIFUP, BxD 
used to be able to represent only a limited number 
of clients in immigration court. Now, BxD has the 
capacity to represent many more individuals in removal 
proceedings, in both the detained immigration court 
docket (through NYIFUP) and the nondetained docket. 
As BxD has done more removal defense cases, it has 
been enhancing its experience and expertise in this 
area. The immigration defense practice has been 
developing novel legal arguments and strategies, and 
building banks of experts, briefs, country conditions, 
and other detailed analyses of complex legal issues.343 

Furthermore, immigration attorneys also address the 
non-removal-related immigration needs of noncitizen 
clients, often through affirmative applications for 
benefits if these are advisable.344 On behalf of clients, 
BxD’s immigration attorneys have applied for U visa,345 
Deferred Action for Childhood Arrivals (DACA),346 
Special Immigrant Juvenile Status (SIJS),347 Violence 
Against Women Act (VAWA),348 adjustment of status 
to lawful permanent residence,349 Temporary Protected 
Status (TPS),350 and naturalization.351 But just as 
often, whereas less cautious advocates may urge their 
clients to proceed with affirmative applications, BxD 
immigration experts at times counsel clients otherwise 

because of the likely exposure to removal proceedings 
stemming from clients’ criminal records. In addition, 
through community intakes, immigration experts 
respond to walk-in community members, prioritizing 
those with criminal immigration legal issues by briefly 
advising them and providing services where feasible.

Systemic Advocacy

Systemic advocacy is a major pillar in BxD’s holistic 
immigration defense model. Policy campaigns in which 
BxD has participated have helped change the landscape 
of the immigration defense practice, in turn helping 
BxD to be more effective. BxD’s campaigns have ranged 
from ending the local jail’s honoring of ICE detainers352 
to curtailing the New York City Police Department’s 
stop-and-frisk policy, which disproportionately targeted 
Black and Brown people, including immigrants.353 
More recently, BxD attorneys have protested ICE’s 
enforcement in Bronx County courthouses, even 
walking out collectively.354

Institutional	Capacity,	Leadership,	and	
Evaluation

Capacity. BxD’s immigration defense practice 
comprises 33 staff members, including 28 immigration 
attorney staff positions—reaching a capacity that 
facilitates the seamless integration of BxD’s criminal 
and immigration defense practices.355 Six attorneys, 
including the managing director of immigration and 
the legal director of immigration, have management 
and supervisory roles.356 Seven attorneys, including a 
supervisory attorney, focus on Padilla consultations.357 
In addition, 15 attorneys, including three supervisory 
attorneys, provide direct immigration representation 
through NYIFUP.358  BxD also has three Immigrant 
Justice Corps fellows.359 

To support the immigration experts, BxD has  
created a team of nonattorney advocates.360 Three 
immigration civil legal advocates act as paralegals 
“plus,” for instance retrieving documents, working 
with clients and witnesses on affidavits and factual 
development, and helping to prepare clients to testify.361 
Further, three dedicated social workers help address 
noncitizen clients’ psychosocial needs and sometimes 
serve as witnesses.362 

The managing director of immigration, Sarah Deri 
Oshiro, manages and administers BxD’s entire 
immigration defense practice. Among other duties, 
Ms. Deri Oshiro is responsible for hiring staff for the 
practice and ensuring that staff are properly trained 
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of noncitizen clients where they provided plea advice 
and advocacy: clients obtained a favorable plea in 222 
cases; obtained an immigration-safe plea offer in 250 
cases; had all criminal charges dismissed in 337 cases; 
and avoided deportation in 113 cases.374 In addition, 
BxD’s Padilla attorneys obtained positive outcomes 
in 82 immigration matters falling outside of NYIFUP 
cases.375 These included affirmative applications—
including naturalization, adjustment of status, TPS, 
and work authorization applications—as well as some 
removal defense cases.376 Furthermore, BxD’s NYIFUP 
attorneys successfully won the deportation cases of 
41 clients and secured the release of 103 clients from 
immigration detention.377

The	Office	of	the	Alameda	County	 
Public Defender378

The Office of the Alameda County Public Defender 
(ALCO PD) was chartered in 1927 by then-Alameda 
County District Attorney Earl Warren.379 With a budget 
of over $39 million and 108 public defenders, the office 
expects to open approximately 38,100 criminal defense 
cases in the 2017-18 fiscal year.380 ALCO PD serves a 
county with a total population of about 1,663,000.381 
The county is home to over 527,000 immigrants, nearly 
one third of the county’s total residents, and the 
noncitizen population is estimated to be 14.9 percent.382 

Under the leadership of Chief Public Defender Brendon 
Woods, ALCO PD has become a more holistic office. 
Months into taking the helm, Mr. Woods secured a 
technical assistance grant from the U.S. Department of 
Justice to work with BxD’s Center for Holistic Defense 
to support ALCO PD in becoming more holistic.383 
Today, ALCO PD is a model office in California. 

ALCO PD offers a variety of services to meet clients’ 
needs. For example, since 2014, social workers on 
staff have worked to connect clients to services during 
their criminal cases and to prepare clients with 
reentry.384 Social workers have provided services such 
as crisis intervention and help with finding housing 

and supervised.363 She supervises the supervisory 
attorneys and the team of nonattorney advocates.364 
Ms. Deri Oshiro also manages the practice’s budget, 
tracks and analyzes data, and engages in fundraising.365 
In addition, she is a liaison with other BxD managing 
directors and represents BxD in immigration-related 
stakeholder engagement and policy advocacy.366 
Moreover, the legal director of immigration further 
assists with general legal matters, spearheads training 
initiatives, and pursues effective litigation strategies.367 

Leadership. The commitment, support, and vision 
from BxD’s leadership were crucial in developing 
the immigration defense practice. Without then-
Executive Director Robin Steinberg’s vision of holistic 
defense, it would have been difficult, for example, to 
change the case files and arraignment sheets and 
require immigration-related questions to be asked. 
The management also mandated office-wide trainings 
from the beginning. When there were success stories, 
office-wide email blasts would profile these victories 
and the crucial role played by the immigration defense 
practice. BxD also integrated immigration defense into 
personnel evaluation, hiring, and promotion decisions. 
These strategies helped to reinforce the shift in culture 
toward seamless integration of the criminal and 
immigration defense practices.

Evaluation. Job evaluations based on plea consultation 
requests have further supported BxD’s seamless 
integration. Every criminal defender is reviewed once 
a year.368 The attorney’s practice supervisor and the 
team leader conduct the review, which measures the 
attorney’s commitment to holistic practice.369 This 
commitment is measured in part through tracking 
the frequency and type of referrals made, including 
consultation requests to the immigration defense 
practice.370 All criminal defenders are also evaluated on 
whether they record the information they gathered in 
the initial meeting with their clients.371

Through its information and case management system, 
BxD collects key data and measures outcomes in order 
to continually improve the office’s efficiency and efficacy. 
For example, BxD tracks the time spent on cases.372 It 
also maintains all the details and events of a case; this 
practice is helpful for attorneys to be able to cover for 
each other, for the purpose of supervision, and to possess 
a clear record in case problems arise.373 Moreover, BxD 
seeks to measure the actual benefits clients receive, 
though these are often difficult to capture. 

In the fiscal year ending in 2017, BxD’s team-based 
Padilla attorneys had the following outcomes in cases 
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1:2,500 ratio recommended for offices that provide full 
advisals and targeted direct representation.395 The  
ratio of immigration experts to defenders is 
approximately 1:22.396 

Seamless Integration of Criminal and 
Immigration Defense 

“It’s priceless to have someone in the office you 
can talk to every day.”

–	Brendon	Woods,	ALCO	PD397

Access. Currently, the IRU is housed in the Oakland 
branch office, which is ALCO PD’s main office among 
six locations throughout the county. The Oakland 
branch office’s open plan allows the IRU staff to more 
fully integrate themselves with the criminal defense 
staff. Sharing the same office space, embedded IRU 
attorneys and defenders regularly interact and discuss 
daily experiences in court. Additionally, all defenders 
work in the Oakland branch office for at least a short 
period during their onboarding process, during which 
time they meet IRU attorneys in person. Moreover, all 
correspondence between IRU attorneys and defenders 
occurs primarily over phone and email. 

Training. ALCO PD public defenders attend at least one 
annual mandatory training on criminal-immigration 
law. During this training, IRU attorneys provide 
updates on any changes in immigration law that have 
implications on criminal defense. The training also 
serves to reinforce the mandate from Padilla and 
related law, reminding defenders of their duties. 

In addition, defenders are trained to ask questions 
during their first client meetings in ways that inspire 
trust. For example, in his December 2013 memorandum 
titled Immigration, Mr. Woods spelled out the importance 
of building trust. He wrote: 

 
You will want to preface these questions by 
explaining to your client that we have an 
immigration specialist to help with potential 
immigration problems and therefore it is in the 
client’s interest to be honest when answering the 
following questions. In other words, build some 
trust with your client up front so that he knows 
we’re here to help and that anything she/he tells 
us is strictly confidential.398

and employment.385 They have also served as experts 
to help judges understand clients’ circumstances.386 In 
addition, through community outreach and programs, 
ALCO PD seeks to create stronger ties with the 
community. In collaboration with East Bay Community 
Law Center, ALCO PD’s Clean Slate Program assists 
clients in overcoming barriers to employment, housing, 
public benefits, education, and voting.387 Its L.Y.R.I.C. 
(Learn Your Rights In California) project educates high 
school students about their rights and how to interact 
with police safely.388 As part of L.Y.R.I.C., Mr. Woods 
himself regularly conducts know-your-rights workshops 
in schools.389 The office also hosts a community block 
party every year.390

With respect to noncitizen clients, ALCO PD was open 
to adapting to their needs even before Padilla. Raha 
Jorjani, an experienced criminal-immigration attorney, 
began to work with ALCO PD in 2009 on a part-time 
basis, providing the office with much-needed criminal-
immigration law consultation. At the time, Ms. Jorjani 
was a clinical professor at the University of California 
Davis School of Law immigration clinic, where she 
worked on removal defense cases. With Mr. Woods’s 
strong support and his vision for holistic defense, 
ALCO PD hired Ms. Jorjani full time in 2014 and 
launched its Immigration Representation Unit (IRU). 
With Ms. Jorjani’s full-time hiring, ALCO PD became 
the first office—and still one of only a select number 
of offices—outside of New York City to represent 
noncitizen clients in immigration court.391 According 
to ALCO PD, “effective representation does not end 
at the courthouse doors,” and this major step was 
“an important shift toward a more holistic model of 
indigent defense.”392 

Since the IRU’s launch, it went from having one 
to now approximately five full-time attorneys.393 At 
present, the IRU consults with public defenders on the 
immigration consequences of convictions, represents 
noncitizen clients in removal proceedings and other 
types of immigration cases, and litigates cutting-edge 
criminal-immigration legal issues. The IRU’s zealous 
representation of ALCO PD’s noncitizen clients was 
awarded the California Public Defenders Association’s 
2016 Public Defender Program of the Year.394

ALCO PD provides full immigration advisals and 
targeted direct immigration representation. ALCO PD’s 
ratios are significantly better than the standards  
set in the 2009 Protocol. ALCO PD’s ratio of 
immigration experts to noncitizen criminal cases is 
approximately 1:1,135, significantly better than the 
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Intakes. ALCO PD defenders are required to inquire 
into a client’s immigration status during their first 
meeting and are trained to do so upon first joining the 
office. Months into becoming the chief public defender, 
Mr. Woods made this component mandatory, stating 
in his 2013 memorandum that “the ‘Immigration 
Problems’ section of [the] Intake Form MUST BE 
FILLED OUT IN EVERY CASE.”399 When first meeting 
with a client, defenders must complete a general 
intake form. As part of this process, they are required 
to ask and note where the client was born. As the 
memorandum explains: “It’s important to ask ‘where 
were you born?’ because this will give you the best 
sense of whether or not your client is a citizen or not. 
As you know, a long time Legal Permanent Resident . . 
. may (erroneously) believe that she/he is a citizen.”400 

If clients respond that they were not born in the United 
States, additional steps follow. Defenders must complete 
questions about clients’ immigration status.401 In his 
memorandum, Mr. Woods emphasized the mandatory 
nature of taking these steps when interviewing a client:

These steps must be taken. . . . NEVER LEAVE 
THE “IMMIGRATION PROBLEMS” SECTION OF 
THE INTAKE FORM BLANK. This information 
is critical. We can’t meaningfully assist our 
non-citizen clients unless we take every step to 
determine whether or not they are non-citizens. 
Moreover, immigration lawyers file habeas 
petitions to collaterally attack convictions all the 
time and we do not want our lawyers to have 
to testify at an evidentiary hearing and answer 
questions about whether or not they failed to 
inquire about an ex-client’s immigration status.402

Consultation. After the first meeting, defenders 
generally email the immigration intake form to the 
IRU’s attorney whose primary role is to provide 
Padilla plea consultations (Padilla attorney). This email 
exchange oftentimes initiates an ongoing conversation 
between the IRU and the defender to determine the 
best options for the noncitizen client. This constant 
communication on individual cases has helped to 
foster the seamless integration between the criminal 
and immigration defense practices.403 In the event that 
the Padilla attorney needs additional information to 
complete a thorough analysis of the client’s options, 
she communicates directly with the client to obtain the 
information. If the client has been incarcerated, the 
Padilla attorney conducts a video interview or calls the 
client’s family to obtain the relevant information. 

The IRU analyzes the immigration consequences for 
every noncitizen client whose case it receives. When 
reviewing cases, the Padilla attorney assesses the 
client’s eligibility for relief from removal. Typically, 
the Padilla attorney responds to the defender over 
email with a memorandum describing what criminal 
offenses the defender should avoid and recommending 
alternative immigration-favorable pleas. The IRU’s 
analysis and documents relevant to assessing 
immigration consequences are recorded in ALCO PD’s 
case management system. 

The amount of time to complete the immigration 
consultation depends on the complexity of the case, 
but on average each case takes about 30 minutes of 
the Padilla attorney’s time. The turnaround time for 
the analysis also depends on the urgency of the case. 
At times, the IRU receives calls from defenders in 
court representing noncitizens who require immediate 
advisals. The majority of the time, however, the IRU 
responds to a case within a few weeks after receiving 
the client’s immigration intake form. The Padilla 
attorney generally prioritizes cases based on the 
client’s next court date. 

At present, the IRU completes approximately 100  
plea consults each month, prioritizing cases that are 
more complex.404 

Comprehensive Services

By 2012, Ms. Jorjani saw the need for ALCO PD 
to continue representing noncitizen clients who 
could not avoid removal proceedings. Time after 
time, she had seen the office’s noncitizen clients 
hauled into immigration court, unable to afford legal 
representation. Where defenders were able to craft plea 
bargains that could be used in removal proceedings to 
mitigate adverse immigration consequences, noncitizen 
clients had no immigration attorneys to stand by their 
side and defend those bargains. Even when clients could 
afford immigration attorneys, many of these lawyers 
did not sufficiently understand criminal proceedings.

Since 2014, ALCO PD has offered targeted direct 
immigration representation. At first, as Ms. Jorjani’s 
capacity did not meet the overwhelming need, she 
prioritized vulnerable categories of clients, such 
as clients who were detained, clients with mental 
disabilities, and juvenile clients. In 2017, ALCO PD 
hired three additional immigration attorneys, allowing 
the IRU to provide representation in a significant 
number of additional cases. While the IRU still 
represents clients in particularly vulnerable positions 
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first, it now reviews every noncitizen client who is 
either in removal proceedings or at risk of being put in 
removal proceedings for possible representation.405 

The IRU offers a wide range of immigration services, 
from removal defense cases—including asylum, 
withholding of removal, and cancellation of removal 
cases—to affirmative cases, such as U Visa and SIJS 
applications. In addition, the IRU assists with post-
conviction relief matters. With the ultimate goal for 
each IRU attorney of handling 125 direct representation 
cases per year, each attorney currently takes on 
approximately 33 cases per year.406 Since joining the 
IRU in 2017, the three immigration attorneys have 
represented noncitizen clients in 62 cases.407 

As the Padilla attorney completes the analysis of 
immigration consequences, she also screens for direct 
representation opportunities.408 Clients who may be 
eligible for post-conviction relief are also referred 
internally. Approximately one client per week is referred 
internally for the IRU to assess direct representation 
opportunities.409 Finally, in the event that the IRU 
is not able to represent a client, the client is often 
referred to local immigration service providers.410

Systemic Advocacy

Beyond direct representation, the IRU is committed 
to litigating cutting-edge issues at the intersection 
of criminal and immigration law. The IRU has filed 
federal lawsuits to challenge the constitutionality of 
immigration detention decisions.411 For example, in 
2016 the IRU brought a habeas claim challenging the 
immigration detention of a noncitizen client, asserting 
that the immigration judge had improperly relied on 
a police report in finding that the client was a danger 
to the community. Ms. Jorjani has also expressed an 
interest in litigating immigration enforcement matters, 
given ALCO PD’s unique position to monitor issues 
such as immigration detainers.412

Importantly, being in a county with a relatively 
cooperative prosecutor’s office has helped facilitate 
the IRU’s success. In 2012, Alameda County District 
Attorney Nancy O’Malley issued a formal written policy 
instructing all prosecutors to consider immigration 
consequences during plea negotiations.413 Ms. Jorjani 
worked directly with Ms. O’Malley to advocate for this 
policy.414 Given the policy, IRU attorneys have been 
able to craft Padilla consults with the understanding 
that their recommendations have a strong likelihood of 
being accepted by the prosecutor. As a result, the IRU 
can complete Padilla consults more efficiently than in a 
county with a less sympathetic prosecutor’s office.

Institutional	Capacity,	Leadership,	 
and Evaluation

Capacity. The IRU consists of seven staff members. 
The IRU has six attorneys: one director, one attorney 
whose primary role is Padilla consultations, three 
immigration attorneys focusing on direct immigration 
representation, and one immigration attorney fellow. In 
addition, the IRU has one project administrator. 

Ms. Jorjani, the IRU director, oversees the unit and 
supervises all unit staff. She mentors attorneys on 
individual cases, completes administrative tasks, and 
writes the unit’s grant proposals for funding. She 
also keeps the IRU abreast of important litigation 
and advocacy developments. In addition to identifying 
training opportunities and developing materials for 
defenders, Ms. Jorjani provides local and national 
trainings to community advocates, attorneys, and 
judges. Furthermore, she works closely with Mr. Woods 
to keep him informed of the IRU’s activities and 
immigration developments. Despite all her managerial 
duties, Ms. Jorjani has still continued to provide Padilla 
consults, take on direct representation cases, and 
pursue cutting-edge litigation.415 

Rachael Keast has been the primary Padilla attorney 
since April 2015.  Ms. Keast and the IRU are able 
to provide Padilla consultations for every request 
they receive.  To fill Ms. Keast’s role, the IRU sought 
candidates with at least five years of experience 
in complex removal defense litigation and advising 
criminal defense counsel.416 Ms. Keast had over ten 
years of experience in immigration law, having worked 
as an attorney at the immigration court in San 
Francisco, as a Florence Immigrant and Refugee Rights 
Project attorney representing immigrant detainees, and 
as an associate at the Law Office of Michael K. Mehr.  
As Ms. Keast joined the IRU, the responsibility of 
providing Padilla consultations largely shifted from Ms. 
Jorjani to Ms. Keast.

While ALCO PD’s immigration practice is hailed as a 
success, the IRU recognizes areas for improvement. 
For example, ALCO PD may consider expanding and 
embedding immigration experts in its branch offices. 
This would further facilitate access and communication 
between the defenders, clients, and the IRU, and help 
provide more immediate advisals to noncitizen clients 
in court. Additionally, in light of changing immigration 
enforcement practices, attorney responsibilities might 
shift depending on needs. 
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Leadership. Mr. Woods has provided strong, visionary, 
and transformative leadership to develop a more 
holistic immigration defense practice at ALCO PD. 
Months into his position, he partnered with BxD to 
learn how ALCO PD could become more holistic. 
He also successfully advocated for Ms. Jorjani to 
become full time and for ALCO PD to provide direct 
immigration representation. In his 2013 memorandum, 
Mr. Woods gave notice to all public defenders that they 
must fulfill their particular representational duties to 
noncitizen clients, and that, to do so, they must follow 
certain critical steps. He had every public defender sign 
and date that they received, understood, and would 
comply with the memorandum.417

Evaluation. ALCO PD has a good case management 
system, but Mr. Woods believes that the office has yet 
to use it to its full potential.418 For example, Mr. Woods 
believes that the system should be retooled, so that the 
office can begin to track actual client outcomes and 
conduct better data collection overall.419 ALCO PD was 
recently one of six public defender offices nationally 
to receive an award from NLADA to develop more 
sustainable data collection practices.420

The	Contra	Costa	County	Office	of	the	 
Public Defender421

With a budget of over $20 million and 75 public 
defenders, the Contra Costa County Office of the Public 
Defender (CCCPD) expects to open approximately 
19,000 criminal defense cases in the 2017-18 fiscal 
year.422 Contra Costa County is home to more than 
1,147,000 people, 27 percent of whom are foreign born 
and 12.9 percent are noncitizen.423 Based on CCCPD 
audits in May 2015 and May 2016, approximately 12 
percent of CCCPD clients are noncitizens. 

CCCPD boasts of the various holistic components of 
its model. For example, in the past year, CCCPD’s 
Clean Slate Program expanded and coordinated the 
office’s countywide record-clearance work.424 CCCPD 
obtained reductions of over 5,000 felony cases since 

the passage of Proposition 47. It has “conducted 
extensive community outreach, hosted countywide 
Clean Slate events and formed partnerships with 
various government departments and community-
based organizations.”425 CCCPD recently expanded 
the program to include outreach to the thousands of 
individuals possibly benefiting from Proposition 64’s 
record-clearance provision.426 In addition, CCCPD’s 
mental health unit has worked to advance policy, case 
law, and legislation to help mentally ill individuals.427

CCCPD’s immigration defense practice has consisted 
of one full-time attorney, Ali Saidi. Mr. Saidi started 
working with CCCPD on a part-time, contract basis. In 
late 2015, he became a full-time deputy public defender 
III (immigration consultant). Mr. Saidi’s work consists 
primarily of Padilla consultations and immigration-
specific post-conviction relief. Recently, he began 
administering CCCPD’s new rapid-response program, 
which officially launched on March 1, 2018. Mr. Saidi 
has worked closely with Ms. Jorjani to help CCCPD 
become more holistic.

CCCPD provides full immigration advisals but no direct 
immigration representation. The office’s ratios abide by 
the 2009 Protocol recommended standards. CCCPD’s 
ratio of immigration experts to noncitizen criminal 
cases is about 1:2,451, significantly better than the 
1:5,000 ratio recommended for offices that only provide 
full advisals and no direct representation.428 CCCPD’s 
ratio of immigration experts to defenders is about 
1:75.429 

Seamless Integration of Criminal and 
Immigration Defense Practices

“The embedded nature is crucial for early effective 
intervention”

 – Ali Saidi, CCCPD430

Access. From his own experience being at CCCPD first 
on a part-time, contract basis to then becoming full 
time, Mr. Saidi believes that the embedded nature is 
crucial for early effective intervention. Mr. Saidi further 
promotes early effective intervention by stressing its 
need in regular trainings, including an intake form 
with immigration-related questions in every client’s  
file, and building rapport with defenders. He splits 
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his time between CCCPD’s two offices, so that he is 
physically available to all defenders. Mr. Saidi also 
accommodates defenders who prefer to work in person 
or over the phone rather than by email, but he has 
found email to work best. 

Training. Through regular, mandatory trainings for the 
entire office, Mr. Saidi stresses to defenders that they 
should not receive or solicit offers from the prosecutors 
until they know the potential immigration consequences 
and have a mitigation strategy. He holds at least one 
mandatory training for each unit of the office every 
year. The units include felony, misdemeanors, juvenile, 
Clean Slate, investigators, and paralegals. For the 
new misdemeanor defenders, Mr. Saidi provides at 
least three trainings per year. Training topics have 
included, for example: Immigration Consequences for 
New Misdemeanor Lawyers; New Developments in Law; 
Immigration Consequences for New Felony Attorneys; 
Juvenile Confidentiality in Immigration Proceedings; 
Negotiating Cases with Immigration Issues; and 
Juvenile Delinquency Representation of Minors with 
Immigration Issues.

Notably, Mr. Saidi also trains defenders on how to 
conduct first meetings with noncitizen clients. He 
reminds defenders of the importance of establishing 
rapport with their clients so that they can collect 
accurate information about their clients’ immigration 
status. Mr. Saidi reminds them that many of their 
noncitizen clients distrust authority. As a result, 
defenders must be sensitive when seeking information 
related to immigration status. Defenders should explain 
their Padilla duties and the attorney-client privilege 
before asking any questions on the intake form.

Intakes. In the first meetings with clients, all defenders 
are required to use the intake form. The form includes 
key questions, including the question “Where were you 
born?” The intake form is in English and Spanish, and 
it is included in every file. 

Consultation. When defenders need a Padilla consult, 
they email Mr. Saidi a scanned copy of the intake  
form, the complaint, the client’s rap sheet, the next 
court date, and any other relevant information. 
Mr. Saidi has set up his email so that all Padilla 
consultation requests go into a central folder. He then 
reviews the information provided to see whether there 
is any additional information he needs. In the event 
that he needs more information, he often follows up 
directly with clients. 

The structure of Mr. Saidi’s response depends on 
the timing of the client’s case, but a typical response 
includes three parts: (1) the client’s background and 
current immigration status; (2) the charges the client 
currently faces and how they would impact the client; 
and (3) an alternative offer or mitigation strategy. Mr. 
Saidi writes his email responses in a way that allows 
defenders to use these responses as a template for 
how to speak with their clients. He also includes post-
plea advisals on matters such as travel. Most of the 
time, defenders advise their clients about the potential 
immigration consequences and possible alternative 
dispositions, but sometimes they ask Mr. Saidi to 
advise their clients directly, especially in complex cases. 

Overall, the bulk of Mr. Saidi’s work focuses on Padilla 
compliance. In the 2014-15 fiscal year, Mr. Saidi 
provided 508 consults, or about 42 a month. 

Comprehensive Services

CCCPD administers Contra Costa County’s new 
Stand Together Contra Costa—a rapid-response, legal 
services, and community education project to support 
safety and justice for immigrant families in the 
county.431 This project is an important public-private 
collaboration between CCCPD and philanthropic 
and community-based organizations. As part of this 
collaboration, Mr. Saidi and CCCPD work closely 
with immigration lawyers who represent indigent 
noncitizens in immigration court—many of whom are 
former CCCPD clients. This close collaboration makes 
the information flow more efficient and facilitates 
the quality representation of noncitizens in removal 
proceedings. For instance, CCCPD provides support 
with immigration post-conviction relief matters, such 
as by assisting noncitizens with California Penal Code 
Sections 1473.7 and 1203.43 motions. In this context, 
the close collaboration and pre-existing relationships 
established as part of Stand Together Contra Costa 
can significantly streamline post-conviction relief cases 
handled by nonprofits. Stand Together Contra Costa 
officially launched on March 1, 2018.432 

In addition, CCCPD has a formal referral process for 
SIJS cases. The office used to do SIJS work in-house 
through a pilot project. Now, Catholic Charities of 
the East Bay does many of the SIJS applications, and 
CCCPD assists with getting the predicate orders. The 
office also informally refers clients to other nonprofits.
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Systemic Advocacy

Mr. Saidi is the office’s liaison to the county, the 
Sheriff’s Department, and the Probation Department. 
He also holds know-your-rights events in the 
community. Moreover, Mr. Saidi is working with Public 
Defenders for Racial Justice (PDRJ), which consists 
of defenders from Alameda, Contra Costa, and San 
Francisco counties. PDRJ recently held an all-day 
crimmigration training during Cesar Chavez Day. 

Institutional	Capacity,	Leadership,	and	
Evaluation

Capacity. To support 75 defenders, CCCPD has 
one full-time immigration expert in Mr. Saidi, a 
deputy public defender III. The office also hired an 
administrative analyst, who started in November 2017. 
The analyst assists Mr. Saidi with Stand Together 
Contra Costa. 

Leadership. The leadership of CCCPD’s Chief Public 
Defender Robin Lipetzky has been crucial in bringing 
Mr. Saidi on board and turning his position full time. 

Evaluation. Mr. Saidi has conducted audits of the 
office’s noncitizen clients and has performed quality 
control of the intake forms in order to ensure that 
defenders are reaching out to him when they should be. 
For instance, he has conducted audits where defenders 
are asked to report how many noncitizen clients they 
have. After the audits, the frequency of requests for 
Padilla consultations increased. Moreover, when Mr. 
Saidi reviews intake forms, he checks whether there 
is missing information. If the defender has missed 
relevant portions, he uses this as an opportunity to 
train the defender. 

The	Law	Offices	of	the	San	Bernardino	County	
Public Defender433

“Individual deputies can’t be expected to do this on 
their own, on top of their caseload. The deputies 
are on the line if they don’t advise on immigration 

consequences, both through state bar proceedings 
. . . and for lawsuits for malpractice. More 

importantly, the client’s status is at risk if we don’t 
take this seriously. It’s a lawsuit waiting to happen 
and it’s not going away anywhere. You can’t afford 

not to invest.” 

– Daniel DeGriselles, SBCPD434

The Law Offices of the San Bernardino County Public 
Defender (SBCPD) serves a county with a total 
population of more than 2,157,000.435 About 27 percent 
of the county’s population is foreign born, and the 
noncitizen population is estimated to be 11.1 percent.436 
With a budget of over $39 million and 120 public 
defenders, the office handles approximately 45,000 
criminal defense cases per year.437 

According to the San Bernardino County 2016-17 
recommended budget, SBCPD “seeks to increase  
client opportunities for achieving self-sufficiency” by 
using “a holistic approach.”438 The budget document 
praised, for instance, SBCPD’s integrated use of social 
service practitioners with the adult divisions to increase 
the number of referrals for adult cases to support  
client rehabilitation and self-sufficiency.439 The 
county has celebrated the fact that SBCPD received 
the National Association of Counties award for its 
Removing Every Barrier and Rehabilitating (REBAR) 
program, which is designed to provide legal, social, and 
practical support through reentry events, clinics, and 
community outreach.440

SBCPD recognized the need for an immigration expert 
in 2008, before Padilla. At that time, Daniel DeGriselles 
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was asked to become the immigration expert, as he 
had prior experience and training in the immigration 
consequences of criminal convictions. Mr. DeGriselles, 
already a deputy public defender, was promoted to a 
deputy attorney V for subject matter expertise when he 
became the immigration expert. In 2015, his position as 
the immigration expert became full time. In addition, 
as of the writing of this case study, Mr. DeGriselles  
has been training SBCPD defender Nereyda 
Higuera, who has added to SBCPD’s immigration 
expert capacity. Mr. DeGriselles and Ms. Higuera 
advise defenders on the immigration consequences 
of convictions and keep the office up to date on 
immigration-related developments. 

SBCPD provides full immigration advisals but no direct 
immigration representation. In doing so, SBCPD’s ratios 
abide by the 2009 Protocol recommended standards. 
SBCPD’s ratio of immigration experts to noncitizen 
criminal cases is about 1:3,996,441 which is better  
than the 1:5,000 ratio recommended for offices that 
only provide full advisals and no direct representation. 
SBCPD’s ratio of immigration experts to defenders is 
about 1:96.442 

Seamless Integration of Criminal and 
Immigration Defense Practices

Access. Mr. DeGriselles seeks to be physically available 
to all defenders. He and Ms. Higuera travel to all four 
courthouses within SBCPD’s jurisdiction on a regular 
basis. They usually spend a day each in these locations. 
They are present physically in each courthouse with the 
purpose of encouraging defenders to consult with them 
about noncitizen clients as early as possible. They are 
also available for questions through office visits.

Training. All new attorneys, regardless of their 
experience, attend a two-week training program that 
includes a foundational session on immigration law. 
In addition, Mr. DeGriselles teaches refresher courses 
regularly on more complex approaches to immigration 
consequences. These trainings consist of about three 
or four sessions throughout the office on three or four 
different topics in immigration law. 

Intakes. In August 2015, with the assistance of 
SBCPD defender Allen Phou, Mr. DeGriselles designed 
a questionnaire for SBCPD modeled after that of 
the Immigration Legal Resource Center (ILRC).443 
Mr. DeGriselles did away with the sections on prior 
charges, offers, and immigration relief in order to 
keep the questionnaire to one page and to ensure that 

more defenders fill out the form for every noncitizen 
client. Defenders include enough information so that 
Mr. DeGriselles can find the case in SBCPD’s case 
management system, view the digital file directly, and 
collect the pertinent information from the rap sheet 
himself. As needed, he interviews clients himself. 

Consultation. In response to the questionnaires, Mr. 
DeGriselles details the immigration consequences 
of the various charges and provides defenders with 
suggestions for possible better plea options. He tries 
to give defenders various pleading options, as feasible. 
Mr. DeGriselles also covers post-plea advisals, such as 
travel restrictions, green card issuance and renewal 
requirements, and how convictions can affect various 
forms of immigration status and affirmative relief. 
Generally, he attempts to return answers a few days 
before the next court date, but his capacity usually 
permits completing responses on the day before the 
next court date.

Mr. DeGriselles believes that the number of requests 
is increasing as defenders become more aware of 
his presence and of the importance of immigration 
consequences for noncitizen clients. Mr. DeGriselles 
receives about 60 Padilla consultation requests a 
month. In November 2017, he had twenty-four cases 
pending and 2,400 archived cases since mid-2013. 

Institutional	Capacity,	Leadership,	and	
Evaluation

Capacity. Besides Mr. DeGriselles’s full-time position, 
he has been training Ms. Higuera to take over before 
he retires in about a year and a half. Ms. Higuera, 
who has had an exceptional reputation as a juvenile 
defender, has been in training for over a year and a 
half. As part of her training, Mr. DeGriselles assigns 
her live cases and questions, and she prepares 
responses for his review. Ms. Higuera has added to  
Mr. DeGriselles’ capacity. The team does not have 
support staff. 

Mr. DeGriselles hopes SBCPD’s immigration expert 
capacity will be augmented. He believes there is 
enough demand for additional capacity for Padilla 
consultations. Once he retires, another full-time 
immigration expert to complete plea consults, besides 
Ms. Higuera, would greatly benefit SBCPD and its 
noncitizen clients. Further, Mr. DeGriselles would 
ideally like to ask for an immigration attorney who 
could continue representation of SBCPD clients in 
immigration court.
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Leadership. In 2015, Mr. DeGriselles created a protocol 
that reminds defenders of their expanded duties to 
noncitizen clients. The protocol describes the role 
of defenders and the importance of contacting Mr. 
DeGriselles at the beginning of the case. Chief Public 
Defender Phyllis Morris signed and issued the final 
protocol office-wide.444

Evaluation. The fact that defenders’ answers to 
the questionnaire and Mr. DeGriselles’s advice are 
annotated in each client’s digital file—as part of 
SBCPD’s case management system—supports the 
integration of the criminal and immigration  
defense practices. 

ii. Insights and Best Practices from More Holistic 
Immigration Defense Practices

A number of public defender offices serving  
large noncitizen populations have developed more 
holistic models of immigration defense. In this  
report, we present case studies from four public 
defender offices: The Bronx Defenders (BxD),445 
the Office of the Alameda County Public Defender 
(ALCO PD),446 the Contra Costa County Office of the 
Public Defender (CCCPD), and the Law Offices of the 
San Bernardino County Public Defender (SBCPD). 
These case studies help shed light on the essential 
components, structures, and practices of the holistic 
model of immigration defense. 

a. Insights

1.	Grounded	in	Clients’	Lived	Experiences

Developing a holistic defense model requires an “ever-
searching” mind-set that continually “searches for 
improved delivery of defense services and constantly 
presses for role reformation.”447 Grounded in the lived 
experiences of clients, holistic defense seeks to enhance 
the office’s efficiency and efficacy and thereby provide 
the highest-quality representation to all its clients.  
A guiding principle is to clearly understand clients’  
actual needs and to grow based on a prioritized set  
of these needs. 

For all the offices profiled, based on their jurisdictions’ 
demographics and clients’ actual needs, developing 
an immigration defense practice was obvious. The 
offices first cared about their clients, who turned out 
to have immense needs for criminal-immigration legal 
representation, and therefore they had to develop this 

expertise within the office. Since then, as the need 
for representation grew, they realized they needed to 
develop more holistic models—which would necessarily 
look different in each jurisdiction, given the particular 
client needs, institutional challenges, and existing 
community assets.

2. Shifting Institutional Culture

In developing a more holistic immigration defense 
practice, there can often be resistance against 
integrating criminal and immigration defense. Some 
defenders are so invested in what success means 
strictly in the criminal context that they can be blind 
to taking immigration consequences into account. 
Prioritizing a noncitizen client’s immigration needs 
may sometimes lead to a less favorable result in 
the criminal case, such as more severe criminal 
punishment. Further, when institutional change is 
proposed, inertia and fear of the unknown can combine 
to make change appear impossible.448

Thus, shifting the culture of an office to become more 
holistic requires “clear vision, shared investment, and 
sustained momentum.”449 Public defender offices must 
be strategic in fostering defenders’ buy-in. Through 
an intentional integration approach, even the most 
resistant defenders can begin to understand the 
value of immigration expertise and collaboration.450 
The immigration defense practice should be flexible 
and create mechanisms for defenders that make 
consultations as easy as possible. Education and 
mandatory trainings are also critical. As defenders 
realize through trainings and especially through proven 
successes the significant impact that immigration 
defense can have for their noncitizen clients, they tend 
to embrace the available immigration expertise. By 
working directly with immigration experts, preferably 
as members of a team, defenders realize how these 
experts are critical in the representation of their 
noncitizen clients, just as investigators, for instance, 
are critical in the overall criminal case. 

It is important to note that a primary goal of a holistic 
immigration defense practice is to provide a deluxe 
service that supports defenders in ways that reduce 
their overall workload. The goal is for defenders to 
know enough, so that they integrate immigration 
questions as part of their initial intake, conduct 
preliminary analyses of immigration consequences, 
and consult with the immigration experts on the 
vast majority of cases involving noncitizen clients. 
Immigration expert support can take pressure off 
individual defenders from having to go down, on their 
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own, what can often be a rabbit hole of immigration 
consequences—thus freeing up their time to focus on 
their comparative expertise: criminal defense. In more 
holistic immigration defense practices, because they 
have in place adequate levels of immigration experts 
and certain institutional practices, defenders receive 
more support on each case, enabling services of a 
higher caliber. 

Finally, reminding defenders not only of their 
constitutional responsibilities but also of the 
motivations that led them to take up the defender 
vocation can further encourage them to change. After 
all, most defenders, if not all, heeded Gideon’s call 
because some of the most egregious injustices happen 
in underserved, marginalized communities—the very 
communities of the clients with whom they work. 
Defenders understand that a robust defense of these 
communities is vital. Becoming more holistic ultimately 
means striving to demarginalize clients’ communities 
and radically transform systems of subordination. 

b. Best Practices

1. Seamless Integration of Criminal and Immigration 
Defense

Access. The physical access of embedded immigration 
experts within the office is paramount for the 
seamless integration of the criminal and immigration 
defense practices. The access that defenders have to 
immigration experts at “the metaphoric water cooler”451 
to discuss their work and consult on cases can put 
“immigration questions closer to the forefront of their 
thinking” and raise the profile of immigration defense 
within the office.452 Ideally, immigration experts would 
work alongside defenders in teams, as in BxD’s team 
model. Integrated workspaces also help. Short of these 
structures, especially for offices that have more than 
one branch location, the immigration experts can 
regularly visit the various locations in order to provide 
some level of physical access. Overall, intentionally 
creating more physical access affects the routine 
practices of defenders, encouraging them to seek advice 
and assistance, and making immigration defense 
central to the criminal defense practice. 

In addition, the office must create clear and easy paths 
for communication. The physical access of embedded 
immigration experts can enhance the practice’s 
flexibility if it creates different modes of communication, 
such as via cellphone, email, and text. The easier it is 
to communicate, the more expert advice will be sought 
in a larger percentage of cases and more frequently.453

Training. Foundational trainings must be mandatory 
for all defenders. Trainings must emphasize the 
significance of immigration consequences for noncitizen 
clients and highlight defenders’ constitutional duties. 
Trainings must ensure that defenders have sufficient 
knowledge to be able to ascertain a client’s immigration 
status, gather relevant information, and spot potential 
issues. In particular, it is imperative that defenders are 
trained to ask the right questions of noncitizen clients 
during their first meetings. Moreover, as criminal-
immigration law is continually in flux, trainings must 
be offered regularly in order to update defenders on 
relevant developments and best practices. There should 
be refreshers for all defenders at least annually and 
ongoing updates on legal developments. 

Notably, interdisciplinary cross-trainings are an 
important foundation for seamless integration. 
Through cross-training, defenders can learn more about 
immigration law and enforcement practices as they 
pertain to their practical work with noncitizen clients. 
Similarly, immigration attorneys can learn more about 
the culture and realities of the local criminal defense 
practice. While neither defenders nor immigration 
attorneys are expected to become experts in disciplines 
other than their own, sufficient knowledge of clients’ 
criminal and immigration issues—both legal and 
nonlegal—is critical to their ability to competently meet 
clients’ needs. 

Intakes. Given both the complexity of criminal-
immigration law and the high demands on defenders, 
it is essential that offices establish streamlined 
mechanisms and tools to facilitate the information 
gathering process. 

Inquiring into clients’ immigration status is a basic 
predicate to providing effective representation to 
noncitizen clients. Common among every office  
profiled is the first question defenders are required to 
ask during their first meetings with clients: “Where 
were you born?” Once a defender ascertains that the 
client is not a U.S. citizen, several other key questions 
must be asked to gather important categories of 
information, such as clients’ particular immigration 
status, immigration and family history, and criminal 
history. While some offices have more in-depth 
immigration screenings, which are more helpful to 
the immigration experts, other offices include only 
key questions, with the intention that more defenders 
complete the initial screening.
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Requiring defenders to ask several critical questions as 
part of the intake process and enter this information 
is not an impossible burden—especially when compared 
to the significant benefits of this practice. Defenders 
already have to input certain information when they 
open or close a case. In this context, inputting even a 
limited amount of critical information for noncitizen 
clients can make a difference. 

Here, the medical profession—in particular, its 
revolutionary use of a simple checklist to save 
thousands of lives—has much to teach us.454 Doctors, 
like defenders, are not flawless. Indeed, mental flaws 
are “inherent in all of us—flaws of memory and 
attention and thoroughness.”455 Just as doctors use 
mandatory checklists to minimize mistakes, so should 
defenders use a mandatory checklist during intakes. 
Doing so assists defenders in ensuring that the right 
questions get asked and sufficient information is 
gathered in order to make intelligent consultation 
requests with the immigration experts.

Consultation. Best practices suggest that, after a 
preliminary analysis of noncitizen clients’ cases, 
defenders should consult with the immigration expert 
on the vast majority of cases.  At BxD and ALCO PD, 
for example, plea consultations with the immigration 
experts are largely required.

Further, consultations should be formalized and 
streamlined. At BxD, its information systems are 
advanced enough to streamline the consultation system, 
boiling it down to a click on the case management 
system. For all other offices, consultations happen 
largely electronically, via email. Consultations are 
typically triaged, especially within offices with a smaller 
immigration expert capacity. The immigration experts 
usually respond within a reasonable amount of time, 
depending on the timeline of a particular case. There 
are also urgent cases for which immigration experts 
must often drop everything to address, such as during 
clients’ court appearances. Immigration experts are 
thus always on call, either by phone or text.

Related to the intake component, consultation requests 
usually contain certain highly relevant information, 
such as the initial intake form, the charging document, 
and the client’s rap sheet. At CCCPD, for example, 
defenders send by email a scanned copy of the intake 
form, the complaint, the client’s rap sheet, the next 
court date, and any other relevant information. On the 
other hand, at SBCPD, in order to encourage more 
defenders to request consultations, the questionnaire 

was streamlined, and defenders only include 
information sufficient for the immigration expert to find 
the case in SBCPD’s case management system, where 
the expert can view the file and rap sheet directly. In 
the event that more information is needed to assess 
a client’s options, the immigration experts often 
communicate directly with clients or their families. 

With all the necessary information, immigration 
experts prepare a memorandum describing all the 
immigration consequences of contemplated dispositions, 
the criminal offenses that should be avoided, and, as 
feasible, alternative immigration-favorable pleas. This 
analysis and other documents relevant to assessing  
the client’s immigration consequences are then 
recorded in the case management system. Per clients’ 
wishes, the immigration experts support defenders 
in advocating not only to avoid deportability and 
inadmissibility grounds for removal, but also to 
maintain clients’ eligibility for relief from removal,  
as well as their eligibility for travel, adjustment of 
status, and naturalization. In addition, clients receive 
post-plea advisals. 

2. Comprehensive Services

Offices that become more holistic provide as many 
prioritized services as feasible to address clients’ 
underlying immigration needs. Offices adopt a more 
comprehensive services model, through which in-house 
attorneys with experience practicing immigration law 
continue the representation of noncitizen clients in 
their immigration cases. In particular, holistic offices 
increasingly represent noncitizen clients in removal 
proceedings. As ALCO PD defenders realized, it can 
be deeply frustrating to get their noncitizen clients 
favorable plea bargains mitigating immigration 
consequences—only to see the clients detained and 
deported without putting to use the successful bargains 
because they had no immigration counsel. As with BxD 
and ALCO PD, offices can creatively seek funding for 
this essential service. For the vast majority of offices 
that do not have the resources to cover all noncitizen 
clients, as BxD is able to do through the New York 
Immigrant Family Unity Project (NYIFUP), they can at 
least provide select representation to particularly  
vulnerable groups of clients, such as juvenile  
clients, clients with mental disabilities, and clients  
in immigration detention.

In addition, offices can assist clients with services 
meeting their immigration needs that are not part of 
removal proceedings. Offices can support clients with 
affirmative applications for immigration benefits, such 



ACLU SoCal     39 

as naturalization or adjustment of status.456 Helping 
clients with post-conviction relief efforts to vacate prior 
convictions or sentences is becoming an increasingly 
needed service—one that sometimes can help clients 
avoid removal proceedings altogether. 

Here, the embedded nature of immigration attorneys 
is especially important. This model can significantly 
raise the quality of representation of noncitizen clients 
in both their criminal and immigration matters. On 
criminal matters, immigration attorneys can draw 
upon their experiences with immigration proceedings 
to support defenders in best predicting the type 
of immigration consequences that follow certain 
dispositions. For example, many immigration benefits 
or forms of relief require a favorable discretionary 
decision by an immigration judge or officer, and one’s 
chances of winning are often specific to varying factors 
such as the individual judge, the ICE trial attorney, 
and the court or office location. While a competent 
lawyer who understands criminal-immigration law 
can determine whether a person is legally eligible 
for a form of discretionary relief, it often takes an 
attorney with experience in immigration court to 
know realistically how a judge may rule based on the 
facts. In-house immigration attorneys can consult on 
the more complex plea consultations and increase the 
efficacy of such consultations.

On immigration matters, if removal proceedings follow, 
clients already know their immigration attorneys, who 
can intervene early, prepare, and gather evidence. This 
early access to immigration counsel can also help avoid 
problematic concessions that can happen when clients 
are first processed in pretrial custody by ICE and 
interviewed without counsel. In short, this type of early 
and sustained relationship and trust can facilitate the 
client’s defense in removal proceedings.

Additionally, even if clients can afford private 
immigration lawyers, these lawyers may not be 
sufficiently fluent in criminal law. Immigration lawyers 
may not be asking for the clients’ criminal records to 
analyze them or may not know how to reconstruct the 
clients’ rap sheets. In contrast, at BxD, for example, 
not only do immigration attorneys have specialized 
expertise on criminal-immigration law, but they also 
have seamless access to the defenders, who can discuss 
in detail their clients’ criminal dispositions.457 In short, 
in-house immigration attorneys are in the best position 
to put to best use the favorable bargains that defenders 
win during criminal proceedings. 

Finally, in the event that offices cannot get the 
resources to provide direct representation, they create 
seamless access to whatever services exist in their 
jurisdictions.458 Offices strive to connect clients to the 
services they need “quickly, with certainty and ease.”459

3. Systemic Advocacy

Besides direct immigration representation, holistic 
immigration defense addresses systemic issues that 
can help to transform the crimmigration crisis. Even 
effective representation is often not sufficient—not when 
criminal and immigration laws are steeply stacked 
against noncitizens charged with crimes, especially 
the poor and communities of color. Thus, holistic 
offices pursue strategies to “deliberately design to 
decarcerate as many feasible,”460 coupled with strategies 
to sever the merging of criminal and immigration 
law and enforcement practices. For instance, offices 
can advocate alongside community stakeholders for 
prosecutor's offices to adopt office-wide policies to 
meaningfully consider immigration consequences 
during charging, pre-charge and pre-plea diversion, plea 
negotiation, and sentencing decisions. Moreover, as 
defenders are the first line of defense, they are uniquely 
positioned to monitor new laws and collect key data.

4.	Institutional	Capacity,	Leadership,	and	Evaluation

Capacity. Ultimately, a critical mass of in-house 
immigration experts—corresponding to the number 
of defenders, to the annual caseload of noncitizen 
clients, and to the experts’ overall workload—is crucial 
for offices to become more holistic. For both BxD 
and ALCO PD, their ratios of immigration experts 
to the annual noncitizen caseload are substantially 
better than the 2009 Protocol standard for offices 
providing full advisals and targeted direct immigration 
representation. CCCPD and SBCPD, as offices providing 
full advisals but no direct representation, have ratios 
that are also better than the 2009 Protocol standard. 
For instance, ALCO PD’s Immigration Resource Unit 
has one project administrator to support six attorneys.

Leadership. Critical in shifting the office culture 
and institutional practices is the leadership’s vision, 
commitment, and support. As the case studies show, 
the leadership must share a unified, holistic vision 
of what the immigration defense practice should be, 
understanding that life outcomes are as important 
as case outcomes. Implementation of this vision 
requires courage of conviction. At BxD, for example, 
despite initial resistance, then-Executive Director 
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Robin Steinberg decided that developing a more 
holistic immigration defense practice was a decision 
she could stand by, as this would lead to better life 
outcomes for BxD’s noncitizen clients. She therefore 
encouraged innovation. With Ms. Steinberg’s support, 
BxD implemented a new arraignment system sensitive 
to immigration consequences. It mandated trainings 
and integrated immigration defense into personnel 
evaluation, hiring, and promotion decisions. Instead 
of just celebrating acquittals, BxD sent out office-wide 
emails congratulating life outcomes and sharing  
success stories of cases where advocates used 
innovative strategies.

ALCO PD’s example is also remarkable. The holistic 
vision and transformative leadership of Chief Public 
Defender Brendon D. Woods have been crucial in 
ALCO PD’s becoming more holistic. First, he applied 
for and secured a federal grant to work with BxD’s 
Center for Holistic Defense to support ALCO PD’s 
development of its holistic model. Under Mr. Woods’s 
leadership, the office has become more community-
oriented, through programs such as the L.Y.R.I.C 
program, which conducts know-your-rights workshops 
in schools. When it came to immigration, Mr. Woods’s 
strong support of ALCO PD’s immigration expert Raha 
Jorjani allowed the office to become the first outside 
of New York City to represent noncitizen clients in 
immigration court, and to go from having one to now 
approximately five full-time immigration experts. Last 
but not least, his December 2013 memorandum on 
immigration, which required defenders to take certain 
steps for the effective representation of noncitizen 
clients and asked every defender to sign and date 
the document, is a testament to the need for strong 
leadership and office-wide policies in order to develop 
more holistic immigration defense practices.461

Evaluation. Public defender offices should include 
immigration as a factor in evaluations and promotions. 
As in BxD’s case, offices could evaluate defenders for 
the rate at which they consult with the immigration 
experts on cases involving noncitizen clients. Offices 
could also require defenders to demonstrate proficiency 
on immigration consequences for promotion purposes. 
As in CCCPD’s case, offices could do regular audits 
to ensure that defenders are reaching out to the 
immigration experts when they should be. 

Additionally, offices’ institutionalization of data 
collection and metrics is a critical step in becoming 

more holistic. The systematic collection of data and 
outcomes can support offices’ requests for funding to 
strengthen their immigration defense practices. This 
information can show the efficiency gains and cost 
savings of providing holistic immigration defense. For 
example, important information would include, but not 
be limited to: the number of cases of noncitizen clients; 
their immigration status and history; the number of 
plea consultations; and the dispositions of their cases, 
noting in particular whether cases have been resolved 
favorably regarding the clients’ immigration status. 
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Today, the public defender offices in Los Angeles 
County are unable to meet the immense need for 
criminal-immigration legal representation. The Los 
Angeles County Board of Supervisors (Board of 
Supervisors) must equip public defenders with the 
resources, staffing, and support necessary to provide 
quality representation to indigent noncitizens facing 
prosecution. In particular, to fully comply with Padilla 
and related federal and state law, the Los Angeles 
County Public Defender’s Office (LACPD) must 
dramatically expand its Immigration Unit and reform 
deficient institutional practices. In addition to LACPD, 
the County of Los Angeles Alternate Public Defender 
Office (APD)—which represents the indigent accused 
when LACPD has a conflict of interest or is otherwise 
unavailable—should also take steps to enhance its 
noncitizen representation.

As the Board of Supervisors enters a second year in 
the search for a qualified, experienced chief public 
defender for LACPD, it should create a new, bolder, 
transformative vision for the county’s overall provision 
of indigent defense services. Indeed, the Board of 
Supervisors has already declared its commitment to 
create a “holistic, client-based representation model” 
of public defense.462 It should make this commitment a 
reality. As the historic first to create a public defender 
office, Los Angeles County should lead again.

A. Los Angeles County’s Immigrants and  
the Immense Need for Criminal-Immigration 
Legal Representation

Los Angeles County is the most populous county in 
the country, with more than 10 million residents.463 
The county has a bigger population than 41 states.464 
It also has the largest immigrant population in the 
country and the highest share of California’s immigrant 
population.465 Foreign-born people constitute nearly 
35 percent of the county’s population.466 More than 
1.7 million people—or about 17.3 percent of the total 
population—are noncitizens.467 In addition, about 57 

percent of children have at least one immigrant parent, 
and about 22 percent of children have at least one 
unauthorized immigrant parent.468 

Because of its immigrant-rich makeup, Los Angeles 
County has been the constant target of the federal 
government’s immigration enforcement apparatus. 
Under the Trump Administration, ICE raids have  
been a regular fixture throughout Southern California.469 
ICE has used increasingly cruel tactics—for example, 
arresting parents dropping their children at school,  
as in the case of Rómulo Avelica-Gonzalez,470 or showing 
up at courthouses to arrest immigrants who are often 
seeking restraining orders.471 Immigration agents 
have also targeted Deferred Action for Childhood 
Arrivals (DACA) recipients who had done nothing to 
disqualify them from DACA.472 In 2017, the Los Angeles 
metropolitan area suffered an increase of 10 percent 
in ICE arrests from the previous year.473 In the same 
period, the Los Angeles County jail system was close 
second among local jail systems nationwide in terms 
of the total number of ICE detainers it received.474 
Los Angeles County was first with respect to the 
total number of removal cases initially filed by the 
Department of Homeland Security in 2017.475 Of these 
initial filings, the majority of people had no  
legal representation.476 

Los Angeles County has suffered enormously from 
the devastating impact of immigration detention, 
deportations, and the permanent tearing apart of 
families. For example, as of 2011, about a fifth of 
all children nationwide in foster care because of the 
deportation of a parent—more than 1,000 children— 
lived in Los Angeles County.477 The initiation of 
removal proceedings alone can lead to the loss of 
liberty due to prolonged immigration detention in 
facilities like the Adelanto Detention Facility, as well  
as the loss of employment and income needed to 
sustain one’s family.478

Part IV.  
Los Angeles County in Perspective:  

Public Defender Offices’ Inability to Meet 
 the Immense Need for Criminal-Immigration 

Legal Representation 
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The Los Angeles Justice Fund was created to help 
meet the immense need for vital immigration legal 
services in Los Angeles County. The Board of 
Supervisors contributed $3 million over two years 
into the $10 million public-private fund, which would 
provide immigration lawyers for poor immigrants 
unable to afford a lawyer, for services including 
removal defense.479 In addition, through One California, 
the state of California made available $45 million 
for the 2017-18 fiscal year for nonprofits to provide 
immigration legal services, including applications for 
relief or benefits, removal defense, and post-conviction 
relief.480 Supervisor Sheila Kuehl has said: “Legal 
representation is fundamental to the exercise of 
basic rights . . . . Given the threats now faced by so 
many in our immigrant communities, the County has 
taken special steps through the L.A. Justice Fund to 
ensure that no one is deported without a strong legal 
defense.”481 Indeed, under the leadership of Supervisors 
Hilda Solis and Kuehl, the Board of Supervisors has 
made immigration a top county priority.482 

Nevertheless, the Los Angeles Justice Fund and One 
California alone cannot fully resolve the immense need 
for legal representation for noncitizens—especially the 
need for criminal-immigration representation.  First, the 
Los Angeles Justice Fund’s $10 million fund over two 
years falls short of meeting the overwhelming demand 
for removal defense.  For example, it would cost more 
than $18 million annually in Los Angeles County just 
to represent all detained noncitizens, one of the most 
vulnerable groups of noncitizens facing deportation.483 
In addition, while Los Angeles-area nonprofits received 
more than $10 million of One California funding for the 
2017-18 fiscal year, the majority of these funds were not 
for removal defense.484

Second, nonprofit providers have had significant 
capacity challenges. It has been difficult for nonprofits 
to absorb the increase in funding and scale up the 
capacity to provide immigration legal services such 
as removal defense. In particular, organizations like 
the Central American Resource Center (CARECEN) 
that provide high-volume legal services in complex 
immigration matters have lacked the capacity and 
expertise to represent clients in criminal matters,  
such as post-conviction relief matters. There is a  
great need for post-conviction relief legal  
representation for poor noncitizens.

Third, as already explained in Parts II and III, the 
need to bolster the representation of noncitizens at 
the front end of criminal proceedings is ever more 

important. The Trump Administration has prioritized 
immigration enforcement on so-called “criminal aliens” 
and broadened its very definition to include anyone 
charged with a criminal offense. Because representation 
at the front end can seal noncitizens’ fate at the back 
end,485 and because noncitizens—especially the poor—are 
still unlikely to be represented in removal or post-
conviction relief proceedings, they have a uniquely 
pressing need to resolve their criminal cases in ways 
that effectively address the immigration ramifications of 
criminal proceedings. 

Los Angeles County must enhance noncitizens' Sixth 
Amendment right to effective counsel during criminal 
proceedings, when noncitizens are provided a lawyer 
if they cannot afford one.  For indigent noncitizens 
charged with crimes, public defenders are the first—and 
often only—line of vital legal defense.  As such, public 
defenders must be adequately equipped, so that, in 
Supervisor Kuehl’s words, “no one is deported without 
a strong legal defense."486 

B. The Los Angeles County  
Public Defender’s Office (LACPD)

We live in a world of criminal defense that has 
changed dramatically, even just over the past few 
years. California has gone through significant reforms. 
In the face of the 2016 presidential election, and with 
the advent of laws in California seeking boldly to push 
back against the intensifying merging of criminal 
and immigration law and enforcement, quality public 
defender offices have realized that their responsibilities 
to noncitizen clients have expanded. While ensuring 
effective Padilla representation, which is essential 
and constitutionally mandated, quality public defender 
offices have also developed more holistic immigration 
defense practices, so that, for example, they can meet 
noncitizen clients’ underlying immigration needs.

To achieve the “holistic, client-based representation 
model” to which the Board of Supervisors aspires, it 
must dramatically enhance LACPD’s Immigration Unit, 
which has been grossly under-resourced. In the entire 
LACPD staff of more than 1,100 employees, there 
are just two attorneys designated as immigration law 
experts. These two attorneys attempt to provide expert 
support to about 700 public defenders, who annually 
handle approximately 51,900 cases involving noncitizen 
clients. A dramatic staffing expansion is urgently 
needed, not only because of LACPD’s extraordinarily 
large number of noncitizen cases, but also because 
of the enormous complexity of the intersection 
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between federal immigration law and state criminal 
law and increasingly aggressive federal immigration 
enforcement practices. Adequate levels of staffing, in 
addition to reforms of institutional structures and 
practices, will allow LACPD not only to comply with 
Padilla and related law but also to provide more 
holistic immigration defense. In the process, LACPD 
can reclaim its position as a leader in the field.

i. LACPD in Perspective

LACPD is Los Angeles County’s main public defender 
office and provider of indigent defense services.487 With 
offices in about 40 locations throughout the county, and 
with approximately 700 attorneys and 1,159 budgeted 
positions, LACPD is the largest public defender office 
in the nation.488 With an annual caseload of more than 
300,000 cases, including about 85,000 felony cases, 
200,000 misdemeanor cases, 25,000 juvenile cases, and 
more than 10,000 mental health commitment cases, 
LACPD handles the bulk of the county’s criminal 
caseload.489 LACPD’s recommended budget for fiscal 
year 2018-19 is approximately $227 million—with a net 
cost of $221 million to the county.490 

ii.	The	Immigration	Unit’s	Work

LACPD has an in-house Immigration Unit. For years, 
Graciela Martinez, an expert on the intersection 
of criminal and immigration law in California, was 
LACPD’s only in-house immigration expert. Ms. 
Martinez had been in the appellate department for 
12 years before becoming the only immigration point 
person in 2002, well before Padilla, at first devoting 
50 percent of her time to this role.491 The time Ms. 
Martinez spent as the immigration expert gradually 
increased, ultimately becoming full time in 2016.492 
Also in 2016, as a result of a successful motion by 
Supervisors Solis and Kuehl, Albert Camacho, a deputy 
public defender III with nearly 20 years of public 
defense experience, transitioned to become the second 
full-time attorney in the newly formed Immigration 
Unit.493 Mr. Camacho’s position was designed to 
provide support with post-conviction relief matters 
to assist current and former clients in qualifying for 
immigration benefits and relief.494 Today, LACPD’s 
Immigration Unit comprises these two attorneys, in 
addition to a paralegal and an administrative assistant.

LACPD’s Immigration Unit has had a wide range of 
vitally important areas of work. For LACPD to meet 
constitutional, statutory, and professional standards, 
the unit must consult with defenders on all the adverse 

immigration consequences of criminal dispositions and 
advise them about possible alternative dispositions that 
could avoid or mitigate those consequences. Further, 
there are many additional responsibilities technically 
falling outside the process of Padilla advice and 
advocacy that are nonetheless crucial for the quality 
representation of noncitizen clients. These services 
complement each other and help make up a greater 
whole, enhancing the office’s ability to fulfill its core 
function of providing effective Padilla representation. 
These responsibilities include providing support on 
post-conviction relief matters and monitoring the 
implementation of new laws protecting noncitizens who 
are justice-involved.  LACPD does not provide direct 
immigration representation. 

a. Padilla Plea Consultations

Providing Padilla plea consultations is the Immigration 
Unit’s main priority.  Accurate and thorough plea 
advisals can range from straightforward to incredibly 
complex and labor intensive.  Factors that increase the 
complexity of plea consultations include the client’s 
immigration status, the nature of the alleged offense, 
the client’s immigration and family history, the number 
and types of prior convictions the client has, whether 
the client is juvenile or has mental health issues, and 
whether the client is represented by immigration 
counsel.  After research and analysis, defenders 
must advise clients about all the adverse immigration 
consequences—that is, not only about deportability and 
inadmissibility grounds but also about eligibility for 
forms of immigration relief or benefits. With clients’ 
informed consent, defenders must then defend against 
adverse immigration consequences. LACPD noncitizen 
clients are eligible for myriad forms of alternative 
immigration-safe dispositions and post-conviction relief, 
many of which have become law only in recent years. 
Defenders must be aware of these additional relief 
mechanisms and know how to effectively use them. 

Defenders must carry out all these duties, all the 
while the Trump Administration has targeted Los 
Angeles with increasingly aggressive immigration 
enforcement. In today’s climate, it has become even 
more important to advise noncitizen clients about 
whether they will become or already are people whom 
local law enforcement can lawfully transfer to ICE 
custody. This work requires comparing their charges 
and prior convictions with a list of qualifying offenses 
and ascertaining whether ICE has already issued a 
detainer request.495 In the context of juvenile court, 
the U.S. Citizenship and Immigration Service (USCIS) 
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has become more aggressive in seeking records from 
juvenile cases, thus heightening the importance 
for juvenile defenders to be mindful of a variety of 
factors when representing noncitizen minors. In short, 
the present political climate has made the quality 
representation of noncitizen clients even more  
complex and urgent. 

In LACPD’s large institutional setting, effective, 
regular in-house trainings and up-to-date guidance 
and resources are imperative to efficiently increase 
the quality representation of noncitizen clients. The 
Immigration Unit must conduct trainings for all 
defenders and create dynamic, regularly updated 
practice advisories, bulletins, and other tools on 
immigration law and emerging trends. This component 
is “critical to educating defense counsel about the 
basic analysis involved in determining the immigration 
consequences of criminal convictions.”496 Both this 
function and providing accurate plea consultations 
require the immigration experts to stay abreast of the 
ever-changing criminal-immigration legal landscape, 
which includes state and federal court decisions, 
legislation, and policies. As criminal-immigration law 
is one of the most complex bodies of law, training new 
hires and even veteran defenders can be a demanding 
task. Additionally, the unit must train defenders on 
immigration enforcement. For example, defenders must 
be able to properly advise noncitizen clients about 
their rights in the event that ICE attempts to interview 
them in local law enforcement custody, or must know 
what to do if ICE comes to the courthouse or if law 
enforcement refuses to release a client for purposes of 
transferring them to ICE.497 

Trainings and resources, however, are not enough; 
defenders must have “access to expert assistance to 
meet their Padilla obligations.”498 The Immigration 
Unit attorneys encourage defenders to reach out to 
them via phone, email, or even text. Over the past 
year, defenders have requested the Immigration 
Unit’s services at an increasing rate, leading to a 
sharp increase in the unit’s workload. For example, 
in October 2015, when Ms. Martinez was the only 
immigration expert and was permitted to devote 
only 80 percent of her time to this position, she 
would conduct approximately 100 plea consultations 
a month.499 In 2017, with two full-time immigration 
experts and a legal fellow admitted to the bar, the 
Immigration Unit was able to handle an average of 438 
consultation requests a month.500 As already explained, 
consultations have become more complex, further 
burdening the unit’s workload.

Overall, the two immigration experts possess the 
required expertise to create effective trainings 
and resources, and to provide detailed, complex 
Padilla consultations. Ms. Martinez, the leader of 
the Immigration Unit, is a widely recognized expert 
in criminal-immigration law, and her colleague Mr. 
Camacho now brings about two years of experience  
in this highly complex area of the law. Nevertheless, 
it is impossible for two immigration experts to fully 
support 700 defenders. Hence, the unit has been in 
constant triage mode.501 

b. Additional Services

Besides Padilla plea consultations, the Immigration 
Unit seeks to provide additional services that are 
critical for the quality representation of noncitizen 
clients.  For one, the unit attempts to prepare 
noncitizen clients for the aftermath of their criminal 
cases. While the Immigration Unit attorneys do not 
provide direct immigration representation, such as 
removal defense in immigration court or affirmative 
applications, they still strive to support noncitizen 
clients with accessing vital immigration legal services. 

One class of clients that has especially needed 
proactive involvement is noncitizen juveniles, including 
unauthorized immigrant minors who are eligible for 
lawful immigration status through Special Immigrant 
Juvenile Status (SIJS). One route to qualify for SIJS 
is by getting a predicate order from a delinquency 
court judge. Juvenile defenders must be equipped 
to screen this type of client, refer the client to 
immigration practitioners who can apply for SIJS, 
and obtain the predicate order from the court. This 
process is complicated—more so now that USCIS has 
started more aggressively seeking records associated 
with juvenile cases. Thus, juvenile defenders must be 
increasingly cautious that the juvenile case triggering 
SIJS eligibility does not simultaneously provide federal 
immigration officials with harmful facts that could 
lead to an adverse discretionary decision. In 2014, the 
Immigration Unit set up a referral process through 
which many SIJS-eligible juvenile clients were placed 
with Public Counsel for representation. The unit 
facilitated this referral process and advised defenders 
on how to best help their clients’ SIJS applications. 
As a result, many LACPD juvenile clients were able to 
receive SIJS status and avoid deportation.502 
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Carlos’s	Story

In 2015, Ms. Martinez referred Carlos,503 a noncitizen 
juvenile client of LACPD, to Public Counsel. Carlos was 
already a ward of the court’s juvenile division and was 
also facing removal proceedings in immigration court. 
Immigration authorities had apprehended him entering 
the United States as an unaccompanied minor and 
had placed him in proceedings. Carlos did not have an 
immigration attorney. 

Public Counsel’s Equal Justice Works Emerson Fellow, 
Jesús Mosqueda, who worked from 2014 until 2016 as a 
legal fellow focusing exclusively on representing justice-
involved noncitizen youth, did an intake of Carlos and 
quickly determined that he qualified for SIJS. Mr. 
Mosqueda represented Carlos, ultimately securing 
SIJS and filing an application to adjust his status to 
lawful permanent resident. After Mr. Mosqueda left 
Public Counsel, senior staff attorney Joseph Weiner 
completed Carlos’s case, representing him at his 
adjustment interview and terminating proceedings in 
immigration court once USCIS granted his application 
for permanent residence. In short, because of the work 
by Ms. Martinez and Public Counsel, Carlos went from 
being an unaccompanied minor who was facing removal 
to becoming a lawful permanent resident who sees a 
bright future for himself in the United States.

•••

The Immigration Unit has regularly advised, supported, 
and coordinated with the immigration bar, including 
with nonprofits such as Public Counsel and CARECEN, 
on issues relating to criminal-immigration law. As Los 
Angeles nonprofits have been able to represent more 
people given the infusion of county and state funds 
for direct immigration representation, they have also 
increasingly requested the Immigration Unit’s criminal-
immigration legal expert assistance. In particular, 
the unit seeks to provide significant support on post-
conviction relief matters. As California has recently 
enacted new laws that help noncitizens receive post-
conviction relief and avoid deportation, the need to 
pursue such relief has increased dramatically.  The unit 
has supplied records and expert advice to nonprofit and 
private attorneys; in some cases, it has taken on the 
post-conviction relief cases directly.

Lorena’s	Story

The expert criminal-immigration legal support 
of LACPD’s Immigration Unit is often critical to 
nonprofits representing individuals seeking immigration 
relief. This support often means the difference between 
lawful permanent residence and deportation. In a 
recent case, LACPD’s Immigration Unit represented 
Lorena,504 a CARECEN client in jeopardy of losing 
the Temporary Protected Status (TPS) she has held 
for nearly two decades. A private criminal defense 
attorney had advised Lorena to accept a drug 
possession plea rendering her ineligible for TPS and 
subject to deportation, despite the conviction’s being 
her only offense in the quarter-century she had lived 
in the United States. Upon CARECEN’s request for 
assistance, the Immigration Unit worked to successfully 
vacate Lorena’s plea. This move allowed CARECEN 
to renew Lorena’s TPS and prepare an application for 
permanent residence through her adult U.S. citizen son. 
Instead of facing deportation to Honduras, Lorena is in 
the process of becoming a lawful permanent resident 
within a year. While the Immigration Unit was able 
to take on Lorena’s case, the unit cannot accept many 
more cases because of capacity limitations. 

•••

The Immigration Unit has responded to, and in some 
cases has provided support with, post-conviction relief 
cases claiming ineffective assistance of counsel against 
LACPD attorneys. In particular, California Penal Code 
Section 1473.7 is a recently enacted post-custodial 
mechanism to vacate a conviction or sentence based 
on prejudicial error damaging the person’s “ability to 
meaningfully understand, defend against, or knowingly 
accept” immigration consequences.505 While an order 
pursuant to Section 1473.7 does not necessarily require 
a finding of ineffective assistance of counsel, the 
majority of Section 1473.7 motions claim ineffective 
counsel.506 These motions—and claims of ineffective 
assistance of counsel generally—create significant 
problems for LACPD. First, defenders on the original 
cases are exposed to potential California State Bar 
discipline.507 Second, LACPD must respond to claims 
of ineffective counsel, triggering resource-intensive 
processes, such as pulling and reviewing case files 
that are often very old, interviewing the defenders, 
responding to the motions, and often appearing in the 
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hearings. In many occasions, the Immigration Unit 
attorneys have assisted former clients in reaching more 
immigration-favorable dispositions without the need to 
litigate the claims of ineffective assistance of counsel. 

This post-conviction work has been a significant 
drain on the Immigration Unit’s capacity, creating an 
inefficient feedback loop. As the immigration experts 
respond to post-conviction relief cases, they cannot 
spend precious time supporting defenders in their 
provision of effective pre-conviction representation, 
creating a considerable risk that there may be new, 
future claims of ineffective assistance of counsel. Post-
conviction relief cases also generate additional costs for 
the county, such as court and prosecution costs. 

José	B.’s	Story

In September 2013, José B., a longtime lawful 
permanent resident since 1991, was a client of 
LACPD and pleaded guilty to possession for sale of 
methamphetamine (California Health and Safety Code 
Section 11378)—an aggravated felony in immigration 
law. José, who suffered from major depressive disorder, 
had been married for 25 years with six children, 
including three young ones living in the United States. 
The case was factually similar to People v. Bautista, 
in which the petitioner was also a lawful permanent 
resident and pleaded to possession for sale of a 
controlled substance, instead of pursuing a plea to 
the greater offense of transportation, which would not 
have been an aggravated felony. In 2013, the strategy 
of defending a lawful permanent resident against an 
aggravated felony when charged with possession  
for sale of a controlled substance by “pleading up” to 
transportation was well established, as this strategy was 
spelled out in practice guides and in Bautista in 2004. 

As a result of the conviction, federal immigration 
authorities initiated removal proceedings against 
José. Pursuant to Franco, after finding that José was 
incapable of representing himself based on a serious 
mental disorder, the immigration court appointed 
immigration counsel.508 Appointed counsel then 
obtained funding for a post-conviction relief attorney, 
who filed a petition for writ of habeas corpus in the 
trial court. After the trial court denied it, counsel 
refiled in the California Court of Appeal. The petition 

alleged that José was deprived effective assistance 
of counsel by his public defender’s failure to defend 
against the aggravated felony, specifically by failing to 
pursue the greater offense of transportation. The Court 
of Appeal sent the case back to the trial court and 
directed the government to show cause as to why the 
relief requested should not be granted. 

After the matter was sent back to the trial court, 
José’s post-conviction relief attorney contacted Ms. 
Martinez. Through her contacts, Ms. Martinez was able 
to secure an agreement with the District Attorney’s 
office whereby José was permitted to withdraw his 
plea to possession for sale and entered a new plea to 
transportation. José then withdrew the habeas petition. 

José’s story is only one of many in which LACPD’s 
noncitizen clients pleaded to criminal dispositions 
triggering severe immigration consequences when 
more immigration-favorable alternative dispositions 
were available. While the Immigration Unit was able to 
assist José in reaching a more immigration-favorable 
result post-conviction, this story highlights the urgent 
need for effective pre-conviction defense against adverse 
immigration consequences. Many others are not as 
fortunate as José to have free immigration and post-
conviction relief counsel. 

Christian	P.’s	Story

Christian P. was brought to the United States when  
he was about one year old in 1992 and became a  
lawful permanent resident when he was 15. He 
graduated from high school and attended community 
college. In 2013, he was charged with driving a vehicle 
without the owner’s consent (Vehicle Code Section 
10851). Represented by LACPD, Christian pleaded 
guilty and accepted a sentence of 365 days in jail, 
instead of 364 days.

This day count was of monumental importance. The 
difference of a single day—a sentence of 365 days or 
more—made the conviction an aggravated felony theft 
offense. Accordingly, Christian’s 365-day sentence 
subjected him to mandatory deportation, and federal 
agents put him in removal proceedings based on the 
conviction. If Christian’s public defender had been 
trained and had received adequate immigration law 
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expert support, he could have negotiated a more 
immigration-favorable sentence of 364 days or less, 
with dramatically different consequences. 

Post-conviction counsel sent a letter to the public 
defender who had represented Christian, asking him 
what efforts he had made to obtain a non-aggravated-
felony sentence. At this point, Ms. Martinez got 
involved to assist Christian to seek a sentence 
reduction of one day, so that he could avoid the 
aggravated felony determination. With Ms. Martinez’s 
support, the defender was able to get the sentence 
reduction, and removal proceedings were halted. 
Christian is now eligible for citizenship.

Christian’s story highlights the inefficient system  
in which ill-equipped LACPD defenders fail to fully 
defend against adverse immigration consequences 
and, instead, precious resources must be used post-
conviction to vacate dispositions in order to avoid or 
minimize those consequences. 

Margarita	C.’s	Story

Margarita C.’s story is yet another story of the failure 
of LACPD to fully defend against adverse immigration 
consequences and the resources the office must 
expend post-conviction to correct the initial failure. 
In 2012, represented by LACPD, Margarita pleaded 
guilty to receiving aid by misrepresentation (Welfare 
and Institution Code Section 10980(c)(2)). She was 
sentenced to 500 hours of community service and 
restitution of $49,000 to the Department of Social 
Services. At the time, Margarita had a work permit and 
four U.S. citizen children. She had moved to the United 
States in 1988 when she was 20 years old. 

Immigration authorities began removal proceedings 
against Margarita based upon this conviction.  It 
turned out that the conviction was an aggravated felony 
because it was as an offense involving “fraud or deceit” 
for which the restitution exceeded $10,000.  A simple 
way for Margarita to have avoided an aggravated felony 
would have been a plea to an alternate offense, such as 
grand theft (Penal Code Section 487(a)), with the exact 
same sentence and restitution.  In 2012, prevailing 
professional norms specifically suggested that on “fraud 
or deceit” cases where the loss exceeds $10,000, the 

defense attorney should attempt to plea to a theft 
offense so long as the sentence was less than one year.  

Prior to filing a habeas petition alleging ineffective 
assistance of counsel, Margarita’s post-conviction 
attorney contacted Ms. Martinez.  With the public 
defender who staffed the courtroom and had strong 
working relationships with the courtroom prosecutor 
and judge, Ms. Martinez and post-conviction counsel 
crafted an oral motion to withdraw the plea and enter a 
new plea.  The defender then orally moved to withdraw 
the prior plea and entered a new plea to grand theft 
with the prior sentence to remain.

Norberto	S.’s	Story	

In yet another case, Norberto S. was nineteen years 
old in 2015 when his LACPD attorney advised him to 
plead guilty to possession for sale of methamphetamine 
(Health and Safety Code Section 11378)—without regard 
that this conviction would trigger the aggravated 
felony ground for deportation. Norberto, who had been 
diagnosed with a learning disability at an early age, 
had been a lawful permanent resident since he was 
3 years old. His entire family—including his father, 
mother, and eight siblings—were all U.S. citizens or 
lawful permanent residents. But now, based on the 
conviction, he became subject to mandatory deportation.

Again, it was a private post-conviction relief attorney 
who made a crucial difference. The attorney filed a 
successful motion alleging ineffective assistance of 
counsel to allow Norberto to “plead upward” to a 
more serious offense (Health and Safety Code Section 
11379(a)). As a result, removal proceedings against 
Norberto were terminated. 

c. Systemic Advocacy

The Immigration Unit strives to monitor immigration 
enforcement practices and incorporate changing 
practices into LACPD’s defense strategies. LACPD is 
uniquely positioned to monitor the collaboration of 
the Los Angeles Sheriff’s Department (LASD) with 
ICE, as well as LASD compliance with the TRUST, 
TRUTH, and California Values Acts. For instance, 
pursuant to the TRUTH Act, LACPD receives ICE 
detainer requests, which the Immigration Unit tracks 
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in order to advise clients who have detainers. The 
unit also tries to respond in individual cases when a 
law enforcement agency appears to violate individuals’ 
Fourth Amendment rights by prolonging custody in 
order to facilitate an ICE detainer request. These are 
all vital functions, but they also present yet another 
drain on limited resources.

J.G.’s	Story

In February 2018, ICE officers showed up at a juvenile 
facility and arrested J.G., an LACPD client who had 
appeared in court for a pending juvenile case. It 
appears that LASD deputies at the juvenile facility had 
been advised that ICE was authorized to take custody 
of J.G., based on an adult conviction after turning 18 
but before his juvenile case had been resolved. Indeed, 
this information was publicly available on LASD's 
website, in clear contravention of state law. Juvenile 
case information—including date, time, location, and 
petition number of the case—are all confidential under 
California law, even for someone who is 18 or older.509 
Thus, LASD’s disclosure of J.G.’s juvenile information 
to ICE and to the public violated California law. In 
this case, LACPD’s role as J.G.’s attorney led it to 
discover this violation, and the Immigration Unit’s 
legal expertise and relationships allowed LACPD to 
understand the legal implications and develop a quick 
and appropriate response. J.G. is now represented by 
an attorney at one of the Los Angeles Justice Fund 
nonprofit providers.

J.V.’s	Story

In February 2018, an LACPD public defender was 
able to have her client, J.V., resentenced, resulting in 
the court ordering J.V.’s immediate release. Instead 
of complying with the court’s order, California 
Department of Corrections and Rehabilitation (CDCR) 
officials at Soledad State Prison prolonged J.V.’s 
detention for the purpose of transferring him to ICE 
custody, in violation of his Fourth Amendment rights. 
Because the LACPD defender represented J.V. in state 

criminal court and was monitoring CDCR compliance 
with the court’s order, this attorney was able to 
quickly learn of the violation and take swift action. The 
defender called upon the Immigration Unit to help her 
win J.V.’s release. The immigration experts drew on 
their expertise with ICE detainers to quickly write a 
habeas petition and utilized their network of contacts 
across the state, including the ACLU SoCal. Their 
efforts secured J.V.’s release before ICE arrived at the 
prison, in compliance with the court’s order.

•••

Further, the Immigration Unit is frequently consulted 
in local and state legislative and policy efforts that 
advocate for immigrants, and it provides guidance 
to LACPD’s leadership and other county agencies 
regarding immigration issues. For example, Ms. 
Martinez, who has served on the Board of Directors 
of the California Public Defenders Association 
(CPDA), has been recently tasked with providing 
cross-trainings to Los Angeles Justice Fund 
nonprofit providers on issues involving noncitizens in 
criminal proceedings. The unit has had to cultivate 
effective working relationships outside the office and 
possess the most current information on the law, 
immigration enforcement patterns, and other important 
developments that affect the quality representation of 
noncitizen clients.

•••

Advocacy with Attorney General Xavier Becerra

LACPD’s Immigration Unit was instrumental in 
convincing California Attorney General Xavier Becerra 
to remove immigration questions from the Prohibited 
Persons Relinquishment Form, a new form required 
by the enactment of Proposition 63.510 Without these 
changes, many noncitizen clients across the state would 
have been required to reveal to the court sensitive 
information on their immigration status.

•••

Importantly, LACPD’s Immigration Unit has 
participated in efforts to advocate for prosecutors 
to fully implement Penal Code Section 1016.3(b), 
which mandates prosecutors to meaningfully consider 
immigration consequences. The unit’s attorneys have 
worked with a community coalition, including the 
ACLU SoCal, the National Day Laborer Organizing 
Network, and other community stakeholders, to advocate 
that the Los Angeles City Attorney’s office adopt more 
progressive policies for the meaningful consideration 
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IMMIGRATION DEFENSE 
PRACTICE STANDARDS

FULL-TIME IMMIGRATION 
EXPERT

ANNUAL CASELOAD INVOLVING 
NONCITIZEN CLIENTS

FULL ADVICE AND TARGETED DIRECT 
IMMIGRATION REPRESENTATION

1 2,500TO

FULL-TIME IMMIGRATION 
EXPERT

ANNUAL CASELOAD INVOLVING 
NONCITIZEN CLIENTS

1 5,000TO

FULL ADVICE BUT NO DIRECT 
IMMIGRATION REPRESENTATION

of immigration consequences throughout deputy city 
attorneys’ discretionary decisions, including charging, 
pre-plea diversion, and plea negotiation decisions.511 

iii. Substantial Structural Limitations:  
Excessive	Workloads

LACPD currently seeks to provide full immigration 
advisals but no direct immigration representation. With 
only two attorneys in the Immigration Unit, however, 
it has been impossible for the unit to fully support 700 
defenders so that they can, in turn, provide effective 
Padilla advice and advocacy on approximately 51,900 
cases involving noncitizen clients.512 Notably, LACPD’s 
noncitizen caseload is approximately ten times greater 
than those of the offices compared in this report. 

Two full-time immigration experts are nowhere near 
the number needed to sustain the Immigration Unit’s 
demanding mandate and wide-ranging duties, most 
importantly Padilla plea consultations. The two 
Immigration Unit attorneys attempt to provide expert 
immigration support to 700 public defenders—that is, 
each immigration expert is supposed to support 350 
defenders. Further, each immigration expert seeks 
to support defenders on approximately 25,950 cases 
involving noncitizen clients per year. LACPD’s current 
ratios are approximately (a) one immigration expert to 
about 350 defenders (1:350); and (b) one immigration 
expert to approximately 25,950 cases of noncitizen 
clients per year (1:25,950). 

In comparison to LACPD’s 1:350 ratio of immigration 
experts to the number of defenders, the public defender 
office in Alameda County, for example, employs five 
immigration experts and 108 defenders (thus, its ratio 
is approximately 1:22). The office in Contra Costa 
County has one immigration expert and 75 defenders 
(1:75). The office in San Bernardino County employs 
one immigration expert, along with a defender who 
is training with the immigration expert full time, and 
120 defenders (1:96). For years, LACPD has lagged far 
behind its sister public defender offices in California, 
even neighboring San Bernardino County.

In addition, LACPD’s ratio of immigration experts to 
the annual noncitizen caseload falls far short of the 
recommended standard for offices like LACPD that  
seek to provide full immigration advisals but no  
direct representation.  To provide full immigration 
advice, public defender offices should have a ratio of 
at least 1:5,000, although, as discussed in Part III, 
this ratio must be updated today.  But even using this 
outdated standard, LACPD’s ratio is about five times 
that under the recommended standard.  In comparison, 
each office profiled in this report abides by the 
recommended standards.

Even if LACPD’s two immigration experts were to  
only provide individual Padilla consultations, they  
would still not have the capacity to review even a 
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fraction of all the cases involving noncitizen clients 
that require consultation.  Yet, the immigration experts 
have a range of additional important responsibilities.  
As a result, despite the often-heroic work of individual 
defenders and the Immigration Unit attorneys, defenders 
have lacked the necessary capacity, training, and expert 
support to provide constitutionally mandated, quality 
representation to all their noncitizen clients.

In light of the Immigration Unit’s excessive workloads, 
the unit must be expanded significantly. The Board 
of Supervisors must provide the resources necessary 
to remedy excessive workloads. On this important 
matter, the State Bar of California has written that 
public defenders “shall not accept nor be burdened with 
excessive workloads that compromise the ability . . . 
to render competent and quality representation in a 
timely manner.”513 In particular, the State Bar puts the 
onus on the chief public defender:

Chief Defenders bear the ultimate responsibility 
for assuring workloads are not excessive in 
volume for any individual institutional public 
defender employee. . . . [Chief Defenders] 
must ensure that the nature of the required 
tasks to properly prepare, settle or try each 
matter are accurately identified and that only 

employees competent to accomplish those 
tasks are assigned the duty to do so. . . . The 
Chief Defender is responsible for maintaining 
a workload assignment system that causes only 
those with the required knowledge, experience 
and motivation to be entrusted with the duty of 
completing such tasks. . . . [S]ome tasks are more 
complex than others and carry with them more 
services and weightier consequences. . . . The 
nature of the workload is often dynamic and the 
Chief Defender should take whatever steps are 
necessary to be cognizant of any changes and to 
adjust workloads commensurately. . . . New laws 
enacted and case law decisions often have an 
impact on workload.514

The chief public defender must “secure the additional 
resources necessary” to address excessive workloads.515 
The failure of chief public defenders to effectively 
address workloads can result in personal liability for 
an adverse civil judgment and jeopardize their right to 
practice law in any capacity.516 

iv.	Deficient	Institutional	Practices

Over the years, LACPD’s deficient institutional 
practices have frustrated defenders’ ability to provide 
quality representation to their noncitizen clients. 

COMPARISON OF CALIFORNIA PUBLIC DEFENDER OFFICES

Public Defender Office The Office of the 
Alameda County 
Public Defender

The Contra Costa 
County Office of
the Public Defender

The Law Offices 
of the San Bernardino 
Country Public 
Defender

The Los Angeles 
County Public 
Defender’s Office

Annual Criminal 
Caseload 38,100 19,000 45,000 300,000

5,677 2,451 4,995 51,900

108 75 120 700

5 1 1.25 2

1:1,135 1:2,451 1:3,996 1:25,950

1:22 1:75 1:96 1:350

Annual Noncitizen 
Caseload

Full Time Equivalent 
of Public Defenders

Full Time Equivalent of 
Immigration Experts

Ratio of Immigration 
Experts to Noncitizen 
Caseload

Ratio of Immigration 
Experts to Public 
Defenders
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Burbank
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Beverly Hills
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PomonaBauchet
Los AngelesAppellate
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ELA
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Airport
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Downey
Kenyon

Compton Norwalk
Bellflower

Torrance
Lomita

Long Beach
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Denotes PD Offices

Los Angeles County

Lancaster

Impediments to Access. Embedding 
immigration experts throughout 
LACPD’s branch offices would make 
the office’s provision of criminal and 
immigration defense be more seamlessly 
integrated. The physical presence and 
easy access of embedded immigration 
experts would greatly improve their 
ability to provide Padilla consultations, 
investigate critical facts, handle post-
conviction relief matters, and monitor 
practices that raise immigration issues. 

LACPD’s two immigration experts, 
who are located in the appellate unit 
in the central office, clearly cannot 
be embedded in the nearly 40 branch 
offices throughout the county. To 
meet the immense needs identified 
in this report, the Immigration Unit 
must comprise a critical number of 
immigration experts—and these experts 
must be embedded strategically.

Non-Mandatory Training. Mandatory 
trainings are crucial to create, at a 
minimum, a baseline of proficiency 
among defenders on how to ascertain 
clients’ immigration status and ensure 
that they consult with the immigration experts when 
they are uncertain about a contemplated disposition’s 
immigration consequences or alternative immigration-
favorable dispositions.

Based on interviews with current and former 
defenders, however, foundational trainings on criminal-
immigration law have not been mandatory for all 
defenders, except for new hires. This practice at 
LACPD is unlike standard practices in offices across 
the country. It is no surprise then to hear, for example, 
of a veteran defender of more than 15 years who had 
not attended immigration trainings, did not know 
what DACA was, and yet represented DACA recipients 
in misdemeanor cases unaware that a significant 
misdemeanor like a DUI (driving under the influence) 
offense could disqualify them from DACA and initiate 
removal proceedings.517 

At a minimum, LACPD must require all defenders  
to attend foundational criminal-immigration law 
trainings, as well as regular trainings on important 
legal developments. 

Intakes Lacking Key Questions to Ascertain  
Immigration Status. Ascertaining whether a client 
is a noncitizen is a basic predicate to providing 
effective Padilla representation. Gathering additional 
information is also imperative. At a minimum, an 
intake form that includes key immigration questions—
essentially, a checklist—can defend even the experienced 
“against failure,” providing “a kind of cognitive net” 
that can “catch mental flaws inherent in all of us—flaws 
of memory and attention and thoroughness.”518 These 
mental flaws can be exacerbated in the context in 
which most public defender offices, including LACPD, 
find themselves. Defenders are constantly dealing with 
information deficits, limited time, cognitively taxing 
workloads, and highly discretionary decision-making.519 
“Even the most expert among us can gain from . . . 
putting a few checks in place.”520 

Nevertheless, asking and documenting key immigration-
related questions are not consistently required 
protocols as part of the intake process. In particular, 
in contrast to standard practices in offices across 
the country, LACPD’s basic intake sheet contains no 
entry on immigration status. While the Immigration 
Unit attorneys advise and encourage defenders whom 
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Misdemeanor	Intake	Sheet
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Felony	Intake	Sheet
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This new protocol now asks defenders to use a new 
central email address for the Immigration Unit, which 
would be the preferred method over a new phone line 
and voicemail system the unit has set up. Defenders 
are also encouraged to gather various categories of 
important information. 

Nevertheless, while this protocol is an important  
step forward, it only encourages defenders to  
“[p]lease consider” it and does not yet require 
important action steps. Defenders are still not 
mandated to gather critical information. Defenders 
are not required to consult with the immigration 
experts when they are uncertain about immigration 
consequences or alternative dispositions. As a result, 
even though the number of consultation requests that 
the Immigration Unit receives has risen since President 
Trump’s election, this number is still relatively low 
given LACPD’s size and its noncitizen client caseload, 
and in comparison with the offices profiled in Part III.524 

No Evaluation. Based on interviews with current and 
former defenders, it appears that LACPD does not 
systematically include fluency in immigration issues 
or representation of noncitizen clients as factors 
in evaluations and promotions. This practice likely 
reinforces an institutional notion that immigration 
considerations are not important.

In addition, LACPD’s information system has not 
included important entries or options whereby 
defenders can record information relevant to clients’ 
immigration status and case analysis.  Accordingly, 
defenders are not able to keep track of this important 
information.  There is, however, currently some 
movement to overhaul LACPD’s information system. 
For example, the 2017-18 recommended budget states: 
“Improving assessment and performance measures 
through the acquisition and development of a case 
management system (CMS). The Public Defender 
plans to roll out its new statistics system in the 
summer of 2018, which employs key performance 
indicators as a basis for assessing and comparing 
attorney workloads.”525 If the new case management 
system is indeed rolled out in the summer of 2018, it 
should include key data and outcomes relating to the 
representation of noncitizen clients. 

v.	Noncitizen	Clients’	Underlying	Immigration	
Needs Go Largely Unmet

Many LACPD noncitizen clients are eligible for forms 
of immigration relief or benefits. Yet, their only option 

they train to ask key immigration-related questions, 
including country of birth and immigration status, it 
appears that LACPD’s leadership has not made these 
questions mandatory. 

“Immigration status is not a question on our 
standard arraignment forms or standardized in any 
other way in our files. It’s my practice to have a full 
immigration conversation with each client I meet, 
regardless of how many prior appearances have 
been made in the case, because it’s not always 
possible to determine whether a prior attorney  

has addressed the question of immigration status 
with a client.” 

–	Confidential	Source	G521

Public defender offices that have no uniform system 
of inquiring about clients’ immigration status likely 
ignore clients’ status on a system-wide basis. According 
to surveys the ACLU SoCal has conducted over the 
past few years of detainees in immigration custody 
in Southern California, of those who had criminal 
convictions in Los Angeles County since Padilla and 
were represented by LACPD attorneys, about 37 
percent alleged that their lawyer never asked them 
about their country of birth or immigration status.522 

Inadequate Consultation System. Effective Padilla plea 
consultations typically cannot occur without defenders’ 
first obtaining various categories of information about 
their clients. Consultations are often highly complex 
and may require a range of actions and types of 
analyses to get to the point of determining the best 
possible defense strategies. An informal, inconsistent 
intake and consultation process inevitably leads to the 
overlooking of important facts or analytical steps and, 
ultimately, the provision of suboptimal representation. 
In this context, it is best practice to create a formal 
and streamlined consultation process, which should  
be required for defenders to use when they are 
uncertain about the immigration consequences of a 
contemplated disposition or the available immigration-
favorable alternatives.

LACPD has recently established a more formal and 
streamlined consultation process. In late March 
2018, LACPD for the first time sent out office-wide 
a procedure which defenders are encouraged to 
follow when consulting with the Immigration Unit.523 
Before March, consultations that occurred had lacked 
standardization, and defenders were left to approach 
the Padilla analysis in different and inconsistent ways. 
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is to find free or low-cost immigration representation. 
Unlike other California public defender offices, such as 
those in Alameda and San Francisco counties, LACPD 
does not provide direct immigration representation. 

Aiding noncitizen clients to secure immigration 
representation is paramount for particularly vulnerable 
groups of noncitizen clients, such as juvenile clients 
or clients who have significant mental health needs 
potentially falling under the Franco class.526 At a 
minimum, the Immigration Unit should continue to 
utilize the strong working relationships with Los 
Angeles immigration legal service providers that it has 
already developed, allowing the unit to make direct 
referrals and increase the chances that clients can find 
life-changing representation. 

Nevertheless, despite recent increases in state and local 
funding for immigration legal services, nonprofits are 
still significantly limited. Finding representation for 
indigent clients, especially when they have criminal 
convictions, remains challenging. As a result, LACPD 
noncitizen clients’ underlying immigration needs go 
largely unmet. 

C. County of Los Angeles Alternate Public 
Defender Office (APD)

The County of Los Angeles Alternate Public Defender 
Office (APD) was created by the Board of Supervisors 
in 1993. APD represents the indigent accused when 
LACPD has a conflict of interest or is otherwise 
unavailable. In addition to the central office in 
downtown Los Angeles, APD has 12 branch offices 
throughout the county.527 APD’s recommended budget 
in fiscal year 2018-19 is more than $74 million, with 
a net county cost of almost $73 million.528 With 
Janice Fukai as APD’s chief public defender since 
2002, the office has had stable, strong leadership and 
management over the years. 

APD’s overall immigration needs are significantly 
smaller than those of LACPD. APD’s total caseload 
and noncitizen caseload are about one-tenth the size of 
LACPD’s. With 200 public defenders and 334 budgeted 
positions, APD handles approximately 30,000 cases 
a year, including felony, misdemeanor, and juvenile 
cases.529 About 5,190 cases are estimated to involve 
noncitizen clients.530 Notably, as APD’s caseload is more 
felony-heavy than LACPD’s, and APD clients tend to 
both have prior records and face more serious charges 
than LACPD’s clients, APD’s noncitizen clients often 
have less wiggle room to secure immigration-safe pleas. 

Nevertheless, APD defenders must still advise about 
immigration consequences and seek more immigration-
favorable pleas.

APD provides full immigration advisals but no direct 
immigration representation. At APD, two veteran 
defenders—Jean Costanza and Felicia Grant—are 
available full time for Padilla plea consultations.531 As 
a result, the office’s ratios abide by the 2009 Protocol 
standard. APD’s ratio of immigration experts to 
noncitizen cases is roughly 1:2,595, better than the 
1:5,000 recommended standard for offices that provide 
full advisals and no direct representation.532 APD’s ratio 
of immigration experts to defenders is about 1:100. 

Additionally, APD’s institutional practices have 
largely kept up with best practices across the country. 
Foundational trainings on criminal-immigration law 
are mandatory, including at branch locations. Two 
updates a year are also required for all defenders. 
Even though APD’s basic intake sheet does not contain 
foundational immigration-related questions and the 
case management system is not yet able to capture 
this information, defenders are required to ask about 
immigration status in their first meeting with clients. 
Consultations with the immigration point people are 
encouraged office-wide. 

Importantly, in the county’s recommended budget for 
the 2018-19 fiscal year, APD stated, under its strategic 
planning initiatives, the office’s need to “[r]efine and 
upgrade the Department’s Immigration Rights Unit 
to enable the Department’s attorneys to respond to 
anticipated changes to federal law and to support 
the County’s effort to protect immigrant rights.”533 
One key area APD could “refine and upgrade” would 
be incorporating key immigration-related questions 
in its intake form and, correspondingly, enabling its 
case management system to capture this information. 
Furthermore, as the underlying immigration needs 
of APD’s noncitizen clients go largely unmet for the 
same reasons as with LACPD, APD should enhance 
its capacity to provide more comprehensive services, 
including targeted direct immigration representation. 
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For the Los Angeles County Board of 
Supervisors

A.	Dramatically	Expand	LACPD’s 
Immigration Unit

To fully comply with Padilla and related federal 
and state law, LACPD’s Immigration Unit must be 
dramatically enhanced. LACPD’s Immigration Unit 
must be expanded with at least 15 additional budgeted 
positions for in-house immigration experts, given the 
office’s exceeding size and massive caseload involving 
noncitizen clients. 

LACPD’s two immigration experts are simply too 
few to fully support 700 defenders in satisfying their 
constitutional mandates. Even by outdated standards, 
to meet the 1:5,000 recommended ratio of immigration 
experts to the annual noncitizen caseload, LACPD 
must employ at least 10 immigration experts who 
exclusively provide Padilla consultations.534 Measured 
by a more realistic appraisal of the complexity of 
immigration experts’ roles and expanded duties, the 
Immigration Unit needs more than a total of 10 Padilla 
attorneys. A modest adjustment would be to ensure 
that at least 12 immigration experts focus primarily 
on Padilla consults. Furthermore, three additional 
attorneys should join Ms. Martinez and Mr. Camacho 
in shouldering the Immigration Unit’s additional 
responsibilities, including the provision of more 
comprehensive services and systemic advocacy. 

In the county’s recommended budget for the 2018-19 
fiscal year, LACPD has acknowledged that additional 
funding for “attorney and support staffing for the 
immigration office” is among its unmet needs.535 The 
total funding for the Immigration Unit’s expansion by 
15 additional immigration experts would amount to 
no more than $3 million—approximately 1/100 of one 
percent of the total county budget.536 Just as the Board 
of Supervisors directly provided the Immigration Unit 
with $364,000 starting with the 2015-16 fiscal year 
budget, which led to Mr. Camacho’s addition to the unit 
as a budgeted position,537 the additional 15 attorney 

positions should be budgeted positions starting with the 
2018-19 fiscal year budget. 

B. Move LACPD and APD Toward a 
Comprehensive Service Model

Building on the county’s innovative efforts to expand 
immigration legal services for low-income individuals, 
the Board of Supervisors, along with the County Office 
of Immigrant Affairs, should support LACPD and APD 
in developing a comprehensive service model. 

To start, if the immigration units at LACPD and 
APD are equipped with adequate levels of experts, 
they could collaborate more closely and systematically 
with nonprofit providers that are part of the Los 
Angeles Justice Fund and One California, thereby 
complementing these programs. LACPD and APD 
could provide critical value-added expert support on 
criminal-immigration legal matters. For example, the 
offices could take on a significantly higher number of 
post-conviction relief cases involving nonprofit clients. 
LACPD and APD could also expand their role and serve 
more formally as local criminal-immigration law experts 
for the immigration bar, providing trainings and 
criminal-immigration legal analysis. In addition, the 
offices could do full screenings for possible immigration 
relief, including post-conviction relief, not only of their 
respective noncitizen clients but also more broadly 
of other county residents who are at risk of removal 
based on criminal justice contact. LACPD and APD 
could screen all noncitizens in the Los Angeles County 
Jail who have ICE detainers and connect them with 
nonprofit providers. 

Furthermore, the Board of Supervisors should fund 
in-house immigration attorney positions at LACPD 
and APD dedicated to the continued representation 
of particularly vulnerable groups of noncitizen clients, 
such as juveniles. Instead of expending precious 
resources and time trying to place these vulnerable 
clients with nonprofit providers that have limited 
capacity, the seamless provision of in-house direct 
immigration representation would save resources 

Part V. 
Recommendations
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and time, which is often critical in immigration 
proceedings. This type of investment for in-house 
representation would not be a first among county 
agencies. For instance, the Los Angeles County 
Department of Children and Family Services (DCFS) 
has a robust Special Immigrant Status Unit, which filed 
more than 3,000 SIJS applications between 2011 and 
2015, with a 98 percent acceptance rate.538 For reasons 
already discussed in Part III, these attorneys should 
have experience in immigration court.

Finally, the county should continue to improve 
the processes by which county agencies, including 
LACPD and APD, connect noncitizen clients with vital 
immigration legal services. The county should support 
LACPD and APD in creating a more robust referral 
process whereby public defenders, with the immigration 
experts’ assistance, can directly refer their noncitizen 
clients to nonprofits or government entities with the 
capacity and expertise to represent them in their 
immigration cases. This referral process cannot merely 
be handing the client a list of numbers and names of 
providers. Instead, more formalized and streamlined 
referral processes should be established to connect 
clients to services “quickly, with certainty and ease.”539 
The Board of Supervisors is best positioned to bring 
together county agencies and nonprofit and community 
stakeholders to develop and implement stronger  
referral processes. 

For LACPD’s Leadership and Management

A. Restructure the Immigration Unit Strategically

LACPD’s Immigration Unit should have (a) a central 
supervisorial group of experienced immigration experts 
located in the central office and (b) immigration experts 
embedded strategically throughout LACPD’s branch 
offices. The embedded immigration experts focusing 
primarily on Padilla plea consultations should be 
seasoned public defenders who are committed to holistic 
defense, and they must be adequately supported.

i. Establish a central supervisorial group of 
experienced immigration experts

The Immigration Unit’s supervisorial group would be 
responsible for high-level tasks that are necessary for 
the unit and the office as a whole. These responsibilities 
include the following: 

1. Supervise, evaluate, and manage the 
Immigration Unit, including gathering and 
analyzing key immigration-related data and 
statistics.

2. Review and approve complex Padilla plea 
consultations and consult on specialized and 
work-intensive cases, such as those involving 
juvenile or mental health issues. 

3. Handle emergencies that involve noncitizen 
clients, such as ICE courthouse arrests or 
violations of laws protecting noncitizens. 

4. Develop up-to-date materials and provide 
regular, mandatory trainings on criminal-
immigration law and emerging enforcement 
trends.

5. Develop and implement crucial immigration-
specific policies. 

6. Cultivate effective partnerships and participate 
in systemic advocacy efforts. 

7. Provide guidance on immigration issues 
affecting the criminal justice system to 
LACPD’s leadership and other county entities, 
such as the Office of Immigrant Affairs and 
County Counsel.

ii. Embed the in-house immigration experts focusing 
on Padilla plea consultations strategically across 
LACPD’s	branch	offices

The new in-house immigration experts should be 
embedded strategically across LACPD’s branch offices. 
They would consult on a daily basis with defenders on 
the majority of cases involving noncitizens. Because 
these immigration experts are needed on site, there 
should be one immigration expert at each of the larger 
juvenile and adult branch offices. 

Embedding immigration experts in branch locations 
would have clear advantages over housing them in 
the central office. Defenders in branch locations would 
have ready access to an immigration expert on site. 
The immigration expert could look at the case file, 
interview the client if necessary, obtain waivers to 
speak to immigration counsel, and discuss in person 
the immigration consequences and strategies with 
the defender. This seamless access between defenders 
and embedded immigration experts could lead to 
faster responses to immigration questions. The 
rate of consultation requests from defenders would 
likely increase. As a result, noncitizen clients would 
likely benefit by having a better understanding of 
how their immigration and criminal cases relate to 
each other. Clients would be more likely to have the 
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necessary information to decide whether to seek more 
immigration-favorable alternate dispositions that may 
be available or take their cases to trial.

Besides consulting more quickly in pending cases, the 
embedded immigration experts could handle other 
matters that require specific criminal-immigration legal 
expertise. For example, the immigration expert could 
appear on immigration-related post-conviction actions, 
such as those relating to Penal Code Sections 1203.43, 
1018, 1016.5, 1473.7, 1170.18, and 1203.4, as well as 
to Proposition 36, habeas petitions, and more. Ideally, 
embedded immigration experts would have their 
own local relationships and could speak directly with 
prosecutors and judges to resolve complex criminal-
immigration issues for noncitizen clients. 

iii. The embedded immigration experts focusing  
on Padilla plea consultations should be seasoned 
public defenders

“If you’re bringing in an immigration attorney, 
make sure it’s someone with deportation defense 

experience in immigration court. You also need 
someone who understands criminal procedure, 
ideally someone who knows how things work 
in your county so that they can make realistic 

recommendations in their advisals. Having 
someone who already knows the office culture is a 
big plus. You need someone more senior too—you 

need credentials for the more senior lawyers.” 

– Graciela Martinez, LACPD540

The new immigration experts focusing on Padilla 
plea consultations should not only be committed to 
holistic immigration defense but also have significant 
experience as public defenders. A deep understanding 
of the criminal court system and the nuances of 
criminal defense are critical for many reasons. First, 
crafting immigration-favorable dispositions requires  
the ability to develop a realistic defense strategy 
against adverse immigration consequences and to 
explain to a defender how to implement such a 
strategy. To know what alternative dispositions are 
possible and realistic in a fast-paced, often chaotic 
criminal court requires an in-depth understanding of 
how criminal negotiations work; how sentences can 
be carefully crafted to avoid or minimize adverse 
immigration consequences; how to work with judges, 

prosecutors, and court staff; and more. 

Second, seasoned public defenders would bring with 
them the relationships and trust they have developed 
over years, helping to further the shift in the culture 
of branch locations and the broader office. Immigration 
advice from someone who knows the ins and outs of 
criminal courts and whose reputation defenders know 
and trust can create more buy-in from defenders. 

iv. Ensure Immigration Unit attorneys are adequately 
supported 

The Immigration Unit must employ at least one 
paralegal and one administrative staff working with 
the central supervisorial group.  The unit already has 
this support structure.  In addition, the embedded 
immigration experts must be supported appropriately 
within the branch office structure.

B.	Reform	Deficient	Institutional	Practices

LACPD must prioritize the reform and improvement 
of existing institutional practices, which are 
currently deficient.  Not only will these nonbudgetary 
institutional reforms move LACPD to become more 
seamlessly integrated in its criminal and immigration 
representation, but they will also help shift the office’s 
culture to place much needed emphasis on immigration 
consequences. 

i. Expand mandatory trainings

LACPD must require all defenders to attend 
foundational criminal-immigration law trainings and 
regular trainings on important legal developments.  
An initial, comprehensive review of immigration 
law and its intersection with criminal law must be 
mandatory for all defenders. There must also be 
an obligatory training on how to build trust with 
noncitizen clients. Additionally, brush-up courses, 
including annual or biannual updates in legal 
developments, must be made mandatory. 

ii.	Institutionalize	comprehensive	intakes	and	require	
defenders	to	ascertain	clients’	immigration	status

LACPD must institutionalize a comprehensive intake 
sheet and establish a policy requiring defenders, 
during their first meetings with clients, to ask key 
questions to ascertain immigration status and gather 
critical information. In particular, a combination of the 
following questions should be required:

1. Where were you born? 
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2. Are you a lawful permanent resident (green 
card holder)? 

3. If you are not a lawful permanent resident, 
what is your immigration status? 

4. How long have you held your current status?

5. Do you know your A number, and, if so, what is 
your A number?

6. When, and under what status, did you enter the 
United States (include all entries and exits)?

7. Have you ever come into contact with U.S. 
immigration authorities? Have you ever been 
deported, or do you have a final order of 
removal?

8. Do you have any U.S. citizen or lawful 
permanent resident family?

9. What is your preferred language, and do you 
need a translator?

10. What is more important for you—the best 
criminal outcome or the best immigration 
outcome to avoid or mitigate immigration 
consequences (such as deportation)?

Among these questions, the first—“Where were  
you born?”—is the most important in ascertaining 
whether a client is a noncitizen and should be required. 
In addition, the second and third questions would  
help defenders determine clients’ particular 
immigration status.

iii. Ensure plea consultations in cases involving 
noncitizens

LACPD must develop and enforce a protocol to ensure 
that defenders consult with the immigration experts 
when they are uncertain about the immigration 
consequences of a contemplated disposition or 
the available immigration-favorable alternatives.  
Defenders must conduct a preliminary analysis of 
their noncitizen clients’ immigration consequences and 
then consult with the Immigration Unit.  To facilitate 
these consultations and increase their efficiency, 
LACPD should further formalize and streamline the 
consultation process.  For instance, LACPD should 
create a digitalized case management system where 
critical immigration-related information can be 
entered and allow this information to be sent directly 
to the Immigration Unit.  Through a more uniform 
system, cases can be calendared more efficiently, 

freeing up parts of the immigration experts’ days for 
emergency consultations that come from court.  Having 
immigration experts embedded on site would further 
streamline the consultation process. 

iv. Include immigration issues as factors in 
evaluations and promotions

LACPD must include the quality representation of 
noncitizen clients as a factor in evaluations and 
promotions. For example, LACPD can evaluate 
defenders on their rate and quality of consultation 
requests on cases involving noncitizen clients. In 
addition, for promotion purposes, LACPD must require 
defenders to demonstrate a foundational proficiency 
in immigration consequences and in the overall 
representation of noncitizen clients.

v. Enhance and institutionalize data collection  
and analysis

Data collection of key information and outcomes 
can assist LACPD in analyzing its efficiency and 
effectiveness, as well as in its appeal for necessary 
funds. For example, data can show efficiency gains and 
cost savings to LACPD and the county in providing 
more seamless criminal-immigration defense. Thus, 
defenders must enter important immigration-related 
information in LACPD’s new case management system. 
LACPD should collect some or all of the information in 
the following partial list:

1. Clients’ immigration status and history.

2. Clients’ family history.

3. Defenders’ rate of consultation requests 
to immigration experts on cases involving 
noncitizen clients.

4. Number of inquiries for plea consults submitted 
to each immigration expert per year.

5. Number of plea consults actually handled by 
each immigration expert per year.

6. Types of cases where a plea consult occurred.

7. Clients’ final dispositions.

8. Number of plea consults that attained mitigated 
or avoided immigration consequences.

9. Number of clients whose deportation was 
prevented through creative pleas.
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C. Move Toward a Comprehensive Service Model

LACPD should seek support from the Board of 
Supervisors in developing a comprehensive service 
model. In particular, LACPD should request to have the 
in-house capacity to provide targeted direct immigration 
representation. LACPD should also continue to build 
more robust referral processes with immigration legal 
service providers, in collaboration with the Board of 
Supervisors and other county agencies. 

D. Continue and Expand Community 
Partnerships and Systemic Advocacy

As the largest public defender office in the country, 
LACPD should continue to use its perspective and 
position to consult on local and state legislative and 
policy efforts that support immigrant communities 
and the poor accused. LACPD is made up of public 
defenders who understand the realities of their 
clients as well as the intricacies of criminal court and 
procedure. LACPD can leverage this expertise for 
the purpose of developing laws and policies that are 
informed and grounded in clients’ lived experiences. In 
doing so, LACPD should build upon and develop new 
partnerships with community stakeholders. 

Just as importantly, LACPD is often well-positioned 
to play an important role in the enforcement and 
implementation of legislative and policy victories that 
protect indigent clients. A great many policy victories 
matter on the ground only when the very advocates 
representing the people impacted by the policies help 
to implement them. For instance, LACPD is uniquely 
positioned to monitor LASD collaboration with ICE, 
as well as LASD compliance with the TRUST, TRUTH, 
and California Values Acts, and so it should continue 
this role, alongside community partners. 

E. Conduct Analysis for Broader Holistic  
Defense Reforms 

LACPD should do an in-depth analysis of how 
it can develop a holistic model of defense that 
also meets clients’ civil legal and social needs. 
Besides immigration consequences, there are 
major collateral consequences and other civil legal 
and social needs that LACPD clients experience. 
LACPD should aim to provide seamless access to 
key services, so that it can proactively address 
a wide range of issues, such as juvenile justice, 
mental health, public housing and homelessness, 
child welfare, loss of employment and professional 
licenses, and more. Moreover, LACPD should 

have a more robust connection to the various 
communities it serves and engage more strategically, 
as feasible, in urgent criminal justice reform efforts 
that are underway. To develop a more holistic 
approach to public defense, LACPD should work 
more collaboratively with other county agencies, 
such as DCFS, and with community stakeholders 
who also serve the very communities that LACPD 
clients are members of.

For APD’s Leadership and Management

A.	Reform	Deficient	Institutional	Practices

i.	Institutionalize	comprehensive	intakes

ii. Ensure plea consultations in cases involving 
noncitizens

iii. Include immigration issues as factors in 
evaluations and promotions

iv. Enhance and institutionalize data collection 
and analysis

B. Move Toward a Comprehensive Service Model

C. Conduct Analysis for Broader Holistic Defense 
Reforms

For the California Public Defenders 
Association and the Immigrant Legal 
Resource Center

In light of the state’s particular challenges and 
opportunities, CPDA and ILRC should jointly issue 
updated statewide standards and guidelines for how 
public defender offices in California can ensure effective 
noncitizen representation. 

For Los Angeles County Prosecutor’s Offices

A. Fully Implement California Penal Code  
Section 1016.3(b)541

In the interest of ensuring a just outcome for 
noncitizens, prosecutors should actively participate in 
securing immigration-safe dispositions, including by 
declining to charge, expanding the use of pre-charge 
and pre-plea diversion programs, and negotiating pleas 
that avoid or at least mitigate adverse immigration 
consequences. Prosecutor’s offices should develop 
formal policies for the meaningful consideration of 
immigration consequences, pursuant to California Penal 
Code Section 1016.3(b), which created a mandate for 
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all prosecutors to “consider the avoidance of adverse 
immigration consequences in the plea negotiation 
process as one factor in an effort to reach a just 
resolution.”542 To assist prosecutors with this important 
obligation, prosecutor’s offices should make specialized 
immigration-related trainings and resources available 
and seek technical advice from the immigration units  
at LACPD and APD or from technical assistance 
providers such as ILRC. 
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available at https://www.acslaw. org/files/Zota%20Rubin%20-%20Immigration%20Assistance.pdf (noting that training is “critical to educating defense 
counsel about the basic analysis involved in determining the immigration consequences of criminal convictions”); A.B.A. RESolUtion 107C, supra note 
92, at 4–7; StatE BaR oF Cal., gUidElinES on indigEnt dEFEnSE, supra note 107, at 20–21.

110.  a.B.a. StandaRdS FoR CRiminal JUStiCE, dEFEnSE FUnCtion, supra note 106, at Std. 4-5.5(c). 
111.  NLADA PERFoRmanCE gUidElinES, supra note 106, at ¶ 2.2(a) (noting that information that must be acquired includes “the client’s ties to the community 

. . ., family relationships, immigration status . . . .”) (emphasis added); A.B.A. RESolUtion 107C, supra note 92, at 5; StatE BaR oF Cal., gUidElinES on 
indigEnt dEFEnSE, supra note 107, at 8–9.

112.  a.B.a. StandaRdS FoR CRiminal JUStiCE, dEFEnSE FUnCtion, supra note 106, at Std. 4-5.5(a).
113.  See, e.g., id. at Std. 4-6.2 (“Defense counsel should investigate and be knowledgeable about sentencing procedures, law, and alternatives, collateral 

consequences and likely outcomes, and the practices of the sentencing judge, and advise the client on these topics before permitting the client to enter 
a negotiated disposition.”); A.B.A. RESolUtion 107C, supra note 92, at 6 (“In addition to the criminal issues, defense counsel should investigate the 
civil and social services issues that were brought up in the client interview.”); StatE BaR oF Cal., gUidElinES on indigEnt dEFEnSE, supra note 107, at 
8–9; see also Cal. CRim. law PRoC. & PRaCtiCE § 52.8 (2015) (“A general warning of the possible [immigration] consequences similar to what the court 
is required to give . . . is not sufficient advice by defense counsel, who must also advise a client of the specific immigration consequences that will be 
triggered in the defendant’s particular case.”) (emphasis in original).

114.  a.B.a. StandaRdS FoR CRiminal JUStiCE, dEFEnSE FUnCtion, supra note 106, at Std. 4-5.5(b).
115.  Id. at Std. 4-5.5(c).
116.  See id.; Cal. CRim. law PRoC. & PRaC. § 52.8 (2014) (“Defense counsel who fails to investigate and advise the defendant of the specific immigration 

consequences of a guilty plea, and who fails to try to avoid those consequences by obtaining an alternate disposition, may be found to have provided 
ineffective assistance of counsel.”) (emphasis added). 

117.  U.S. ConSt. amend. VI; Cal. ConSt. art. I, § 15 (“The defendant in a criminal cause has the right . . ., to have the assistance of counsel for the 
defendant’s defense”). California statutory law also establishes the right to counsel. Cal. PEn. CodE § 987.

118.  Strickland v. Washington, 466 U.S. 668, 686–87 (1984); People v. Ledesma, 43 Cal. 3d 171, 215 (Cal. 1987).
119.  Missouri v. Frye, 566 U.S. 134, 143 (2012). 
120.  Id. 
121.  See Lafler v. Cooper, 566 U.S. 156 (2012) (clarifying that plea bargaining is a critical stage of litigation requiring the effective assistance of counsel 

in connection with plea negotiations); Frye, 566 U.S. 134 (holding that counsel’s failure to inform his client of a favorable plea offer was ineffective 
assistance of counsel).  

122.  Padilla v. Kentucky, 559 U.S. 356, 374 (2010). Padilla applies Strickland’s Sixth Amendment right to effective assistance of counsel analysis to 
noncitizen clients regarding their right to remain in the United States. See id. at 366. In so doing, Padilla follows Strickland’s two-prong analysis of 
determining both deficient performance and prejudice in order to find ineffective assistance of counsel post conviction. Id. at 366–69. Performance is 
deficient when it falls below an “objective standard of reasonableness” under “prevailing professional norms.” Id. at 366 (citing Strickland, 466 U.S. 
at 688). The prejudice prong asks whether “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding 
would have been different.’” Id. (citing Strickland, 466 U.S. at 694). Prejudice is shown if the accused establish it was “reasonably probable [they] 
would not have pleaded guilty if properly advised.” People v. Martinez, 57 Cal. 4th 555, 559 (Cal. 2013); Lee v. United States, 137 S. Ct. 1958, 1967 
(2017) (“[W]e conclude that Lee has adequately demonstrated a reasonable probability that he would have rejected the plea had he known that it 
would lead to mandatory deportation.”). A showing of a reasonable likelihood of a more favorable outcome is not required. See Lee, 137 S. Ct. at 1965. 
Rather, prejudice can be established with “a reasonable probability that, even in the absence of a more favorable plea agreement, [the petitioner] would 
have gone to trial.” United States v. Rodriguez-Vega, 797 F.3d 781, 789 (9th Cir. 2015); Lee, 137 S. Ct. at 1965. Prejudice can be shown if there is a 
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reasonable likelihood the accused would have gone to trial even if they had no viable defenses and the prospect of acquittal at trial was grim. Lee, 137 
S. Ct. at 1965. 

123.  See People v. Soriano, 194 Cal. App. 3d 1470, 1480–82 (Cal. Ct. App. 1987); People v. Barocio, 216 Cal. App. 3d 99, 109 (Cal. Ct. App. 1989); People v. 
Bautista, 115 Cal. App. 4th 229, 242 (Cal. Ct. App. 2004). 

124.  See Padilla, 559 U.S. at 367–74. According to the Padilla Court, “[i]t is quintessentially the duty of counsel to provide her client with available advice 
about an issue like deportation and the failure to do so clearly satisfies the first prong of the Strickland analysis.” Id. at 371 (citations omitted) 
(emphasis added). For example, advice to consult with a different attorney about immigration consequences is insufficient to meet Padilla’s mandate. 
See, e.g., Elizondo-Vasquez v. State, 361 S.W.3d 120, 120–21 (Tex. App. 2011) (finding ineffective assistance of counsel when counsel failed to inform 
Vazquez that a guilty plea would result in deportation, given the clarity of immigration consequences, and reasoning that counsel’s suggestion that 
Vasquez should consult an immigration attorney was not sufficient); People v. Garcia, 907 N.Y.S.2d 398, 399–405 (Sup. Ct. 2010) (finding ineffective 
assistance of counsel where Garcia’s counsel merely advised that Garcia seek outside immigration assistance, resulting in Garcia’s taking a plea to 
misdemeanor possession of a controlled substance after consulting an immigration paralegal who misadvised him that his plea would not trigger 
adverse immigration consequences).

125.  The Padilla Court rejected the Solicitor General’s request to allow silence regarding immigration consequences. See Padilla, 559 U.S. at 369–70. 
Instead, the Court made it clear that a holding limited to affirmative misadvice would be absurd. Id. at 370–71 (“A holding limited to affirmative 
misadvice would invite two absurd results. First, it would give counsel an incentive to remain silent on matters of great importance, even when answers 
are readily available. . . .  Second, it would deny a class of clients least able to represent themselves the most rudimentary advice on deportation even 
when it is readily available.”). Thus, the Court would not allow defense counsel to avoid Padilla’s mandate by failing to inquire into a client’s citizenship 
status. 

  Lower courts have consistently held that defense counsel must ascertain a client’s immigration status. See, e.g., United States v. Bonilla, 637 F.3d 
980, 984 (9th Cir. 2011) (finding that trial counsel was ineffective when she failed to accurately advise her client about deportation consequences, as she 
had mistakenly believed that her client was a U.S. citizen); Zemene v. Clarke, 768 S.E.2d 684, 690 (Va. 2015) (finding ineffective assistance of counsel 
when counsel, despite being made aware of his client’s noncitizen status in their initial meeting, undertook no effort to learn the precise nature of his 
client’s noncitizen status and provided no advice that the plea agreement would lead to the loss of his client’s lawful permanent resident status and 
subject him to removal proceedings).

126.  In Padilla, the Court established defense counsel’s duty to read the relevant crime-based sections of the removal statute, which include both 
deportability and inadmissibility grounds for removal. See Padilla, 559 U.S. at 357 (“The consequences of Padilla’s plea could easily be determined from 
reading the removal statute, his deportation was presumptively mandatory, and his counsel’s advice was incorrect.”). In addition, counsel must research 
the controlling case law in their jurisdictions to assess whether precedent expressly identifies the crime of conviction as a ground for removal. See 
Rodriguez-Vega, 797 F.3d at 786–90. Depending on the jurisdiction, certain state offenses have been assigned a particular immigration consequence by 
the Board of Immigration Appeals or the federal circuit court of appeals for the particular jurisdiction.  

  Lower courts have applied Padilla to all the adverse immigration consequences of criminal dispositions, including inadmissibility consequences and 
bars to relief from removal. See, e.g., Diaz v. State, 896 N.W.2d 723, 732 (Iowa 2017) (“[C]ounsel has an obligation to inform his or her client of all the 
adverse immigration consequences that competent counsel would uncover. We do not believe clients expect their counsel to only advise them that the 
chances of deportation are certain or possible. . . . This approach is integrated into the ABA guidelines, which instruct counsel to determine and advise 
of the ‘potential adverse consequences from the criminal proceedings, including removal, exclusion, bars to relief from removal, immigration detention, 
denial of citizenship, and adverse consequences to the client’s immediate family.’ Certainly, any person contemplating a plea of guilty to a crime that 
could lead to deportation would want to know the full meaning and consequences of deportation.”) (citing to Padilla, 559 U.S. at 368) (emphasis added); 
Kovacs v. United States, 744 F.3d 44, 50–51 (2d Cir. 2014) (finding ineffective assistance of counsel for counsel’s affirmative misadvice on a CIMT 
inadmissibility ground for removal); Gudiel-Soto v. United States, 761 F. Supp. 2d 234, 238 (D.N.J. 2011) (“Whether a person is removed from the 
United States or prevented from coming back in makes very little difference in that regard; he is ‘exiled’ either way.”). 

127.  See Padilla, 559 U.S. at 368–71; see also Rodriguez-Vega, 797 F.3d at 790; Bonilla, 637 F.3d at 984 (“A criminal defendant who faces almost certain 
deportation is entitled to know more than that it is possible that a guilty plea could lead to removal; he is entitled to know that it is a virtual 
certainty.”) (emphasis in original). 

128.  Rodriguez-Vega, 797 F.3d at 790. The analysis of whether removal is presumptively mandatory does not turn on the availability of relief from removal, 
but on the statutory language describing the covered criminal offenses and the language determining the immigration consequences, as well as on the 
controlling case law. See, e.g., id. at 786 (“That Rodriguez-Vega might theoretically avoid removal under the family member exception for first- time 
offenders, . . . by receiving withholding of removal, . . . or . . . under the Convention Against Torture, does not alter our conclusion that on the record 
before us her removal was virtually certain.”) (citations omitted); Zemene, 768 S.E.2d at 690 (finding ineffective assistance of counsel even though the 
client’s removal was ultimately withheld under INA Section 241(b)).

129.  See, e.g., Diaz, 896 N.W.2d at 732; Budziszewski v. Comm’r of Correction, 142 A.3d 243, 249 (Conn. 2016)  
(holding that the constitution’s Sixth Amendment’s guarantee of effective assistance of counsel required counsel to unequivocally convey to petitioner 
that federal law mandated deportation as the consequence for pleading guilty to possession of controlled substance with intent to sell); Commonwealth 
v. DeJesus, 9 N.E.3d 789, 794–96 (Mass. 2014) (holding that defense counsel was ineffective when he merely advised his client that he would be “eligible 
for deportation” and “would face deportation” if he pleaded guilty to possession with intent to distribute a controlled substance, and reasoning this 
advice did not convey what was clearly stated in federal law—”that all of the conditions necessary for removal would be met by the defendant’s guilty 
plea, and that, under [f]ederal law, there would be virtually no avenue for discretionary relief once the defendant pleaded guilty”); Encarnacion v. State, 
763 S.E.2d 463, 466 (Ga. 2014) (holding that it is not enough to say “maybe” when the correct advice is “almost certainly will”). 

130.  See People v. Soriano, 194 Cal. App. 3d 1470, 1480–82 (Cal. Ct. App. 1987); People v. Barocio, 216 Cal. App. 3d 99, 109 (Cal. Ct. App. 1989); People 
v. Bautista, 115 Cal. App. 4th 229, 242 (Cal. Ct. App. 2004). The U.S. Supreme Court confirmed this principle, already established in California, in 
Padilla, 559 U.S. 356.

131.  115 Cal. App. 4th. at 240–42.
132.  Id. at 238. 
133.  Id. 
134.  See, e.g., Padilla, 559 U.S at 373; United States v. Rodriguez-Vega, 797 F.3d 781, 787 (9th Cir. 2015) (“[H]ad she been properly and timely advised, 

Rodriguez-Vega could have instructed her counsel to attempt to negotiate a plea that would not result in her removal.”). 
135.  Padilla, 559 U.S at 373. 
136.  566 U.S. 156 (2012).
137.  566 U.S. 134 (2012).
138.  Padilla, 559 U.S. at 373; Lafler, 566 U.S. 156 (clarifying that plea bargaining is a critical stage of litigation requiring the effective assistance of counsel 

in connection with plea negotiations); Frye, 566 U.S. 134 (holding that counsel’s failure to inform his client of a favorable plea offer was ineffective 
assistance of counsel). 

139.  Frye, 566 U.S. at 144.
140.  194 Cal. App. 3d 1470 (Cal. Ct. App. 1987).
141.  216 Cal. App. 3d 99 (Cal. Ct. App. 1989).
142.  115 Cal. App. 4th 229 (Cal. Ct. App. 2004).
143.  Cal. PEn. CodE § 1016.3(a) (West 2016). 
144.  Id. 
145.  Cal. PEn. CodE § 1016.2 (West 2016).
146.  Id.
147.  Id.; see also id. (“One out of every four persons living in the state is foreign-born. One out of every two children lives in a household headed by at least 

one foreign-born person. The majority of these children are United States citizens.”). 
148.  Id. This finding follows closely the Padilla Court’s policy considerations for its holding: “the concomitant impact of deportation on families living 

lawfully in this country.” Padilla v. Kentucky, 559 U.S. 356, 374 (2010). 
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149.  Cal. PEn. CodE § 1016.3(b) (West 2016).
150.  Padilla, 559 U.S at 373. 
151.  Cal. PEn. CodE § 1473.7 (West 2017). 
152.  Id. It is important to note that a finding of ineffective assistance of counsel is not necessarily required to vacate a criminal conviction or sentence 

under Section 1473.7. Anytime a defendant is meaningfully unaware of the specific immigration consequences of a conviction, they may, potentially, 
avail themselves of this motion. The reason for the lack of awareness may sometimes—even often—be due to a failure on the part of defense counsel, 
but it could also be the result of other factors including inadequate translation of court proceeding or if a defendant entered a plea without an attorney. 
See, e.g., People v. Giron, 11 Cal.3d 793 (Cal. 1974); People v. Patterson, 2 Cal. 5th 885 (Cal. 2017), as modified on denial of reh’g (May 24, 2017). 
Section 1473.7 also created a legal vehicle for citizens or noncitizens to raise claims of actual innocence. Cal. PEn. CodE §1473.7(a)(2) (West 2017).

153.  372 U.S. 335, 344 (1963).
154.  See id. at 343–45.
155.  Id. at 344–45 (citations omitted). 
156.  Id. at 343–45. While Gideon applied to felony cases, the U.S. Supreme Court later extended the right to appointed counsel to all cases in which the 

accused may be deprived of their liberty, whether characterized as a felony or a misdemeanor. See Argersinger v. Hamlin, 407 U.S. 25, 40 (1972). The 
Court also established that children in delinquency proceedings who faced commitment to an institution are entitled to counsel as a matter of due 
process. In re Gault, 387 U.S. 1, 34–42 (1967).

157.  Eagly, supra note 18, at 2306.
158.  See id.
159.  See, e.g., Margaret Love & Gabriel J. Chin, The “Major Upheaval” of Padilla v. Kentucky, 25 CRim. JUSt. 36, 37 (2010).
160.  See 8 U.S.C. § 1229a(b)(4) (2012); 8 C.F.R. § 1003.16 (2015). In Franco-Gonzales v. Holder, however, U.S. District Court Judge Dolly Gee ordered 

the federal government to provide legal representation in immigration proceedings to certain noncitizen detainees who are incompetent to represent 
themselves because of a serious mental disorder. 767 F. Supp. 2d 1034, 1038 (C.D. Cal. 2010). 

161.  Ingrid V. Eagly & Steven Shafer, A National Study of Access to Counsel in Immigration Court, 164 U. Pa. l. REV. 1, 2 (2015). 
162.  A recent national study on the access to counsel in immigration court shows that only 37 percent of noncitizens facing removal appeared in 

immigration court with counsel between 2007 and 2012; for noncitizens in immigration detention, the rate was even lower—a dismal 14 percent. Id.
163.  Eagly, supra note 18, at 2294.
164.  Id.
165.  Stephen B. Bright & Sia M. Sanneh, Fifty Years of Defiance and Resistance after Gideon v. Wainwright, 122 YalE L.J. 2150, 2174 (2013).
166.  Wilbur v. City of Mount Vernon, 989 F. Supp. 2d 1122, 1137 (W.D. Wash. 2013).
167.  Bright & Sanneh, supra note 165, at 2150. According to the U.S. Department of Justice’s Bureau of Justice Statistics, those with publicly funded 

counsel are more likely to be incarcerated for longer than those with privately paid counsel. CaRolinE w. haRlow, U.S. dEP’t oF JUStiCE, oFFiCE oF 
JUStiCE PRogRamS, BUREaU oF JUStiCE StatiStiCS, dEFEnSE CoUnSEl in CRiminal CaSES (Nov. 2000), https://www.bjs.gov/content/pub/pdf/dccc.pdf.

168.  347 U.S. 483 (1954). For background on the legacy of opposition to Brown v. Board of Education, see generally Cheryl I. Harris, Whiteness as Property, 
106 haRV. l. REV. 1707 (1993).

169.  See Eagly, supra note 18, at 2311; cf. Wilbur, 989 F. Supp. 2d at 1131 (“Mere appointment of counsel to represent an indigent defendant is not enough 
to satisfy the Sixth Amendment’s promise of the assistance of counsel.”).

170.  Clara S. Foltz. Public Defenders—Rights of Persons Accused of Crimes—Abuses Now Existing, 48 alB. l.J. 248 (1893).
171.  See Ruth B. Ginsburg, Woman Lawyer: The Trials of Clara Foltz. by Barbara Babcock, 65 Stan. l. REV. 399, 405 (2013).
172.  BaRBaRa a. BaBCoCk, woman lawYER: thE tRialS oF ClaRa Foltz 309–11 (2011).
173.  Foltz, supra note 170.
174.  Barbara A. Babcock, Inventing the Public Defender, 43 am. CRim. l. REV. 1267, 1272 (2006).
175.  See Ginsburg, supra note 171, at 401; BaBCoCk, supra note 172, at 8, 14.
176.  See Ginsburg, supra note 171, at 400; BaBCoCk, supra note 172, at 14, 21.
177.  See Ginsburg, supra note 171, at 401; BaBCoCk, supra note 172, at 21–30.
178.  See Ginsburg, supra note 171, at 402; BaBCoCk, supra note 172, at 31.
179.  In 1878, fewer than 50 women practiced law across the country. BaBCoCk, supra note 172, at 8. According to the 1890 census, there were 208 women 

lawyers in the country. Babcock, supra note 174, at 1280.
180.  For women lawyers, especially those practicing without a male partner, it was virtually impossible, at least at first, to attract paying clients. Babcock, 

supra note 174, at 1281.
181.  Clara S. Foltz, Public Defenders, 31 am. l. REV. 393, 393 (1897).
182.  Id.
183.  The Case Argued, S.F. ExaminER, Oct. 15, 1892, at 3.
184.  Foltz, supra note 181, at 395.
185.  Clara S. Foltz, Duties of District Attorneys in Prosecutions, 18 CRim. l. mag. & REP. 415, 415–16 (1896) (emphasis added). 
186.  Foltz, supra note 170.
187.  Babcock, supra note 174, at 1271.
188.  A report on women professional workers written in 1921 explained the connection between suffrage and the public defender: “[w]omen lawyers and 

leaders in the long fight for the franchise have gained an extensive legal and political education which they are putting at the disposal . . . of the 
ignorant and helpless and exploited everywhere.” ElizaBEth k. adamS, womEn PRoFESSional woRkERS 73 (1921). Women lawyers “devote themselves to 
the human and preventive side of law, to the cause of ‘Justice and the Poor’ . . . . They seem admirably fitted to fill the post of ‘public defender’ now so 
widely advocated.” Id. at 73–74. See also Babcock, supra note 174, at 1296.

189.  Foltz, supra note 181, at 393; hiStoRiCal and ContEmPoRaRY REV. oF BEnCh and BaR in Cal. 109 (The Recorder Mar. 1926) (Foltz entry) [hereinafter BEnCh 
and BaR in Cal.]. 

190.  Babcock, supra note 174, at 1271.
191.  Ginsburg, supra note 171, at 405.
192.  BEnCh and BaR in Cal., supra note 189, at 109. 
193.  “Equal Justice Under Law” is a phrase engraved on the front of the U.S. Supreme Court building.
194.  What Are Your Miranda Rights?, miRandawaRning.oRg, http://www.mirandawarning.org/whatareyourmirandarights.html (last visited Mar. 1, 2018). 
195.  384 U.S. 436 (1966).
196.  D. Christopher Dearborn, “You Have the Right to an Attorney,” but Not Right Now: Combating Miranda’s Failure by Advancing the Point of Attachment 

Under Article Xii of the Massachusetts Declaration of Rights, 44 SUFFolk U. l. REV. 359, 414 (2011). This excerpt is from the standard Miranda warning 
given in Quincy, Massachusetts but is typical of warnings given nationally. See Miranda, 384 U.S at 444 (“Prior to any questioning, the person must 
be warned that he has a right to remain silent, that any statement he does make may be used as evidence against him, and that he has a right to the 
presence of an attorney, either retained or appointed.”) (emphasis added). 

  It is important to note here that in 43 states Gideon attorneys come at a cost to the indigent accused. Devon Porter, Paying for Justice: The Human 
Cost of Public Defender Fees, ACLU oF S. Cal. (June 2017), https://www.aclusocal.org/sites/default/files/pdfees-report.pdf. Twenty-seven of these states, 
including California, even allow for upfront “registration fees” administered before public defenders take on the representation of indigent clients. Id. 
In 2007, more than two in five county-based public defender offices charged registration fees, which typically ranged from $10 to $200 depending on 
the state and the type of case. donald J. FaRolE, JR. & lYnn langton, U.S. dEP’t oF JUStiCE, oFFiCE oF JUStiCE PRogRamS, BUREaU oF JUStiCE StatiStiCS, 
CoUntY-BaSEd and loCal PUBliC dEFEndER oFFiCES, 2007 6 (Sept. 2010), https://www.bjs.gov/content/pub/pdf/clpdo07.pdf. 
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  In Los Angeles County, under the leadership of Supervisors Sheila Kuehl and Mark Ridley-Thomas, the $50 registration fees the county used to 
charge have been eliminated. Nina Agrawal, L.A. County ends public defender ‘registration fee’, L.A. timES (June 6, 2017), available at http://www.
latimes.com/local/lanow/la-me-ln-registration-fee-20170606-story.html.

197.  Smyth, Jr., supra note 32, at 43.
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indigent defense can be even more acute in these jurisdictions, as public defender offices tend to have significantly better outcomes than individual 
court-appointed attorneys. See Eagly, supra note 18, at 2311–12; see also James Anderson & Paul Heaton, How Much Difference Does the Lawyer Make? 
The Effect of Defense Counsel on Murder Case Outcomes, 122 YalE l.J. 154 (2012). Institutional defender offices’ increased efficacy and efficiency stems 
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are appointed by the very judges before whom they have to appear on a regular basis can discourage a robust defense, leading to an emphasis on 
resolving cases quickly. See, e.g., Richard A. Oppel, Jr., His Clients Weren’t Complaining. But the Judge Said This Lawyer Worked Too Hard, N.Y. timES 
(Mar. 29, 2018), available at https://www.nytimes.com/2018/03/29/us/indigent-defense-lawyer-texas.html. Judges have incentives to appoint attorneys 
“who file fewer pretrial motions, ask fewer questions during voir dire, raise fewer objections, and present fewer witnesses.” Id.

199.  As of 2007, out of 957 offices in the United States, 427 were funded and controlled at the state level, and 530 are controlled and primarily funded at 
the local or county level. Ronald F. Wright, Padilla and the Delivery of Integrated Criminal Defense, 58 UCLA L. REV. 1515, 1525 (2011). Public defender 
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201.  William S. Sessions, Foreword to noRman lEFStEin, a.B.a. Standing Comm. on lEgal aid & indigEnt dEFEndantS, SECURing REaSonaBlE CaSEloadS: EthiCS 
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202.  466 U.S. 668 (1984).
203.  Strickland’s doctrine has generally not served the poor accused receiving subpar representation, for whom the need to prove prejudice—the second prong 

in Strickland—has made finding post-conviction relief demanding. Justice Thurgood Marshall, the sole dissenter in Strickland, had warned the standard 
was “so malleable that, in practice, it will either have no grip at all or will yield excessive variation in the manner in which the Sixth Amendment is 
interpreted and applied by different courts.” Strickland, 466 U.S. at 707 (Marshall, J., dissenting). It therefore brings no comfort that a foundation for 
Padilla is Strickland. See, e.g., Darryl K. Brown, Why Padilla Doesn’t Matter (Much), 58 UCLA L. REV. 1393, 1407–08 (2011) (“Padilla remains a mere 
refinement of the ineffective assistance doctrine first defined in Strickland v. Washington, a doctrine under which state and federal courts have created 
a long track record of finding poor lawyering to be constitutionally adequate.”). Nevertheless, in light of Lafler, Frye, and related federal and state case 
law, it may be more feasible to meet the prejudice prong for Padilla purposes in the plea-bargaining context. See, e.g., United States v. Rodriguez-Vega, 
797 F.3d 781 (9th Cir. 2015) (using Lafler and Frye in its reasoning to find ineffectiveness of counsel under Padilla in the plea-bargaining context). 

204.  Bright & Sanneh, supra note 165, at 2152.
205.  nat’l lEgal aid & dEFEndER aSS’n, StandaRdS FoR thE dEFEnSE, StandaRd 13.12 woRkload oF PUBliC dEFEndERS, [http://perma.cc/4AEB-22UT] 

[hereinafter naC StandaRdS]. States have also established caseload standards. See U.S. dEP’t oF JUStiCE, oFFiCE oF JUStiCE PRogRamS, BUREaU oF JUStiCE 
aSSiStanCE, kEEPing dEFEndER woRkloadS managEaBlE (Jan. 2001), https://www.ncjrs.gov/pdffiles1/bja/185632.pdf [hereinafter kEEPing dEFEndER 
woRkloadS managEaBlE]. 

206.  a.B.a. Standing Comm. on lEgal aid & indigEnt dEFEndantS, tEn PRinCiPlES oF a PUBliC dEFEnSE dEliVERY SYStEm 2 (2002), http://www.americanbar.org/
content/dam/aba/administrative/legal_aid_indigent_defendants/ls_sclaid_def_tenprinciplesbooklet.authcheckdam.pdf [hereinafter a.B.a. tEn PRinCiPlES].
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